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The subjects of every state ought to contribute towards the support
of the government, as nearly as possible, in proportion to their respective
abilities, that is, in proportion to the revenue which they respectively enjoy

under the protection of the state'

CHAPTER 1

1. Between new standards of international taxation and new
resources for the governments’

1.1. The evolution of international tax law: key elements

In order to understand the core mechanism and rationale behind the Directive’s rules on
global minimum tax under investigation, it is necessary to carry out a brief analysis of the
evolution of international taxation.

In this regard, it should be stressed that, before the twenty-first century, the world
population was more sedentary, and there were fewer public services. Therefore, states
did not need complex tax systems with high tax rates?. For this reason, the low level of
taxation did not concern either economic operators or governments”>.

However, growing national expenses made countries gradually dependent on taxation,
which became a real financing instrument. In fact, it was considered to be a sure, steady

and permanent flow of capital*, which fulfilled the social contract between states and their

U A. Smith, Wealth of Nations at p. 825 (W. Strahan and T. Cadell 1776).

2 In this regard, see the historical development of the taxes applied from ancient times until today,
and their causes (mainly wars and economic crises), analysed in K. Scheve & D. Stasavage,
Taxing the Rich: A History of Fiscal Fairness in the United States and Europe, ch. 2 (Princeton
University Press 2016); M. Stewart, Tax & Government in the 21st Century, ch. 2 (Cambridge
University Press 2022); M. Sadowsky, The History of International Tax Law, in The Oxford
Handbook of International Tax Law 9§ at sec. 1.2 (F. Haase & G. Kofler eds., Oxford University
Press 2023).

3 See R. Bernales Soriano, From the ‘1920s Compromise’ to the 2020s Compromise,’ in The
Oxford Handbook of International Tax Law 1 at sec. 2.2 (F. Haase & G. Kofler eds., Oxford
University Press 2023).

4 According to M. Udina, I Diritto Internazionale Tributario, ch. Introduction, at sec. 3 (Cedam
1949).
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taxpayers”: taxes were needed to cover increasing public services, but also as a
countermeasure for the benefits conferred upon the individual®.

That said, for a long time, source taxation was the primarily applicable taxing regime
adopted by states’. In fact, pursuant to the so-called territoriality principle (or source-
based taxation)®, the connecting factor of taxes was - almost always - the national
territory®, which limited the taxing power of the nations'’. For these reasons, taxes were
imposed as a consequence of the connection between the territory (in which the income
was earned) and the taxpayer, and foreign source income were not relevant to this end.
However, with growing international trade and the movement of people, national tax
systems had to be amended to cover these new events, also aiming to collect more
revenues necessary to cover the increasing public expenditures. As highlighted in the
literature, “the modern state was able to survive and flourish because it made fiscal sense:
it was a form of political organization that was particularly well-suited to taxing wealth
and commerce”!!,

In other words, many activities were carried out by nationals of one state in other
jurisdictions, and the income of individuals were more and more international, stemming
from investments and activities carried out in foreign countries. For these reasons, an
increasing number of jurisdictions have adopted a residence-based worldwide taxation.
Hence, states started taxing their residents with reference to income earned worldwide.
The justification behind such newly-introduced regime was that residents constituted the
base of the state, along with the national territories (relevant for the source-based

taxation)'2.

5 According to M. Stewart, supra note 2, ch. 2, at p. 30 et seq.

¢ See G. W. J. Bruins et al., Report on Double Taxation Submitted to the Financial Committee,
League of Nations, Economic and Financial Commission, pt. II, § 1, at sec. A (1923); M. Stewart,
supra note 2, ch. 2, at p. 43.

7 See K. Vogel, Worldwide vs, Source Taxation of Income - A Review and Re-Evaluation of
Arguments, Intertax, q at sec. II(1)(a) (1988).

8 1d. q at sec. I(1).

® See R. Bernales Soriano, From the ‘1920s Compromise’ to the 2020s Compromise,’ in The
Oxford Handbook of International Tax Law, supra note 3, ch. at sec. 2.2.

10 See M. Udina, Il Diritto Internazionale Tributario, supra note 4, ch. 1, at sec. 1.

'R, Paris, The Globalization of Taxation? Electronic Commerce and the Transformation of the
State, International Studies Quarterly, at p. 154 (2003).

12 According to M. Stewart, Tax & Government in the 21st Century, supra note 2, ch. 10, at p.
255.
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1.2. Double taxation and the League of Nations’ 1920 Report

In light of such differentiated assets, growing cases of “double taxation” arose'® and were
likely to affect international trade'®. For this reason, in the 1920s, the Financial
Committee of the League of Nations'® asked a group of four experts, consisting of
Professors Bruins, Einaudi, Seligman and Sir Stamp, to prepare a report on the
consequences of such double taxation on trades, as well as on the possible solutions to
limit this phenomenon'¢,

On April 5th, 1923, the four experts delivered a Report on double taxation, providing key
guidance in this regard!”. Specifically, the first Part of such Report provides an economic
analysis of the consequences deriving from double taxation. Part II focuses on the general
principles that govern international tax jurisdiction, and the third Part applies the
previously-analysed principles to double taxation situations.

The fundamental idea was that the “individual's whole faculty should be taxed, but that it
should be taxed only once, and that the liability should be divided among the tax districts
according to his relative interests in each”'®. Then, the division should occur pursuant to
the economic allegiance of the taxpayer to that jurisdiction'®, and with respect to the

relevant ability to pay?’. In fact, the Report stressed that “the individual has certain

13 “Double taxation in the simplest sense denotes the taxation of the same person or same thing
twice over” (E.R.A. Seligman, Essays in Taxation, ch. IV, at p. 95 (Macmillan 1905)., and is
mainly caused by conflicting definitions of residence, conflicting source rules or the parallel
application of the residence-based and source-based taxation (see Y. Margalioth, Max Planck
Encyclopedias of International Law: Double taxation 9 at sec. B (2011).

141t has been qualified as “evil” by G. W. J. Bruins et al., Report on Double Taxation Submitted
to the Financial Committee, League of Nations, Economic and Financial Commission, supra note
6,atp.9.

15 The historical evolution of the League of National and its Financial Committee can be found in
S. Jogarajan, Double Taxation and the League of Nations, ch. 2, at sec. IV et seq. (Cambridge
University Press 2018); A. Thier, Some Observations on the Transition from Tax Statehood to
International Taxation, in The History of Double Taxation Conventions in the Pre-BEPS Era (M.
Lang & E. Reimer eds., IBFD 2021).

16 The phases preceding the publication of the final document have been reviewed by S. Jogarajan,
Stamp, Seligman and the Drafting of the 1923 Experts’ Report on Double Taxation, World Tax
Journal (2013).

17 See G. W. J. Bruins et al., supra note 6.

18 1d. at p. 20.

19 The principle is attributable to Schanz, according to K. Vogel, Worldwide vs, Source Taxation
of Income - A Review and Re-Evaluation of Arguments, Intertax, supra note 7, 9 at sec. 2(a).

20 See G. W. J. Bruins et al., supra note 6, at p. 18 et seq. To this end, taxation according to ability
to pay requires people with equal capacity to pay the same amount of tax, and for people with
greater capacity to pay more. Hence, it was held that the ability-to-pay principle favours

13



economic interests in the place of his permanent residence or domicile, as well as in the
place or places where his property is situated or from which his income is derived. If he
makes money in one place he generally spends it in another”?!,

More precisely, in order to prevent the same income from being taxed by more than one
state (thus being subject to double taxation), the four experts tried to identify which
jurisdictions had the taxing power over certain items of income. To this end, the Report
excluded that political allegiance could be a relevant factor, and concluded that economic
allegiance should be the relevant criterion underlying the exercise of the taxing power?2.
For this reason, the Report identified four elements of economic allegiance that
determined the countries’ power to tax, which were the origin of the wealth, the situs of
the wealth, the enforcement of the rights to wealth, and residence or domicile?.
Accordingly, the economic allegiance related to corporeal wealth was found in the place
of source, while the economic interest derived from intangible wealth was assigned to the
place of residence®®. Hence, the taxing power should have been assigned either to the
residence or source jurisdiction, according to the mentioned economic interests of the
taxpayer?. Despite some criticism?®, the Report concluded that residence jurisdiction
would have the primary taxing right over passive income, while source jurisdiction would

have the primary taxing power over active business income.

distribution of the tax burden in line with the economic capacity of taxpayers (see R. Musgrave
& P. Musgrave, Public Finance in Theory and Practice at p. 224 et seq. (McGraw-Hill Book
1989).).

21 G. W. J. Bruins et al., supra note 6, at p. 20.

22 See Id. atp. 19 et seq.

2 See Id. at p. 23 et seq.

24 See Id. atp. 39.

25 1t was maintained that case, “the location or origin of the wealth cannot be the only test.
Permanent residents owe some duty to the place where they live, even if their property situated
or their income derived elsewhere. Practically, therefore, apart from the question of nationality,
which still plays a minor role, the choice lies between the principle of domicile and that of location
or origin” (/d. at 20.)

26 For instance, in the Report, the four experts held that “this memorandum has already shown
that it is almost impossible in economic theory to get a direct assignment of a quantitative
character of finally resultant income amongst all the national agents who may be said to have had
a finger in the pie. If it is theoretically difficult we may conclude that it will be no less difficult in
practice unless a compromise or arbitrary assignment is adopted” (p. 45).
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In conclusion, the Report provided four possible alternative solutions to prevent, or
reduce, cases of double taxation?’. Also, the document of the four experts paved the way
to the permanent establishment, as an element that justifies a state’s exercise of the taxing
power

Based on such conclusions (elaborated and adjusted in following reports), in 1928, the
first “Bilateral Conventions for the Prevention of Double Taxation in the Special Matter
of Direct Taxes” was published?®. All these facts and documents represented the main

results of the so-called 1920s compromise®.

1.3. The role of MNEs, tax competition and the digital economy

Over the centuries, international trade has grown and developed further - especially - after
World War II*°. In fact, various barriers to such trade have been removed, and -
consequently - multinational enterprises (MNEs) have gained relevance in a growing
international trade’!.

The result of such evolution was an increase in global competition among businesses,

which brought MNEs to maximise profits also by decreasing their tax exposure*?. Hence,

27 See G. W. J. Bruins et al., supra note 6, at p. 41 et seq. The four methods are the credit one, the
exemption one, the division of taxes among source and residence country, and the method of
classification and assignment of sources to a specific jurisdiction.

28 The text can be found, among the other available documents, on the “History of tax treaty”
website (https://taxtreatieshistory.org/).

2 Following the wording of M. J. Graetz & M. M. O’Hear, The “Original Intent” of U. S.
International Taxation, Duke Law Journal, at p. 1026 (1997). However, it has been maintained
in the literature that “one would like to have been able to say that the 1923 Report was the
economic foundation for the future of double taxation relief, or even of tax treaties, but that is not
the case. The 1923 Report shows signs of different parts being written by different authors and
not being coordinated properly” (J. Avery Jones, Sir Josiah Stamp and Double Income Tax, in
Studies in the History of Tax Law (J. Tiley ed., Bloomsbury Publishing 2014).).

30 See R.J. Vann, International Aspects of Income Tax, in Tax law design and drafting 9 at sec.
II(A) (International Monetary Fund 1998).

31 See the analysis concerning the role played by MNEs in international trade, from the 16th
century until today, by A. W. Oguttu, The Parallel Rise of Multinational Enterprises and the
Historical Development of International Tax Rules — Introspection for the New Rules to Tax the
Digital Economy, Bull. Intl. Taxn., 9 at sec. 2 et seq. (2022).

32 In fact, some Authors stressed that “international tax competition and profit shifting have led
to a large decline in effective corporate tax rates. Between 1985 and 2020, the global average
statutory corporate tax rate has fallen from 49 percent to 23 percent. In the United States, the
average effective tax rate on corporate profits has fallen from close to 50 percent in the 1950s to
17 percent in 2018.3 Some of the biggest winners of globalization have seen their taxes fall—a
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tax havens have become more and more relevant in this regard®. Additionally,
globalisation focused more on services, intellectual property and other intangible assets,
and with the arrival of the internet and digitalisation, the elements of the economy became
even more mobile. In this context, tax competition by states increased evidently: many
governments have started lowering their taxes in order to attract or retain people, capital
or economic activities in their jurisdictions.

In light of the above-mentioned ever-increasing situations, in 1998 the OECD issued a
Report which addressed harmful tax practices in the form of tax havens and harmful
preferential tax regimes in OECD Member countries and non-Member countries, and
their dependencies®’. In this study, the OECD highlighted the main characteristics of tax
havens and harmful tax regimes and concluded that they needed to be fought against.
Moreover, digitalisation had to be addressed, as long as it made it more difficult to locate
economic transaction, from a geographical viewpoint®®: “this disjuncture between the
geographical foundations of modern taxing systems on one hand, and the nonterritorial
character of e-commerce on the other, is at the heart of the challenge that e-commerce
poses to taxation™’. In fact, “thanks to digital technologies, businesses are now able to
have a significant economic presence in a market jurisdiction without necessarily having
a substantial physical presence. Alternative indicators for significant economic presence
are therefore required in order to establish and protect taxing rights in relation to the new
digitalised business models™3®.

In other words, on the one hand, tax havens and aggressive tax planning have gained

relevance and, on the other hand, the use of digitalisation has further stressed that the

process which is unlikely to be sustainable, neither politically nor economically” (K. Clausing et
al., Ending Corporate Tax Avoidance and Tax Competition: A Plan to Collect the Tax Deficit of
Multinationals, SSRN Electronic Journal, at p. 2, Electronic copy available at:
https://ssrn.com/abstract=3655850.).

33 See Oguttu, supra note 31, § at sec. 5.

34 See M. Stewart, Tax & Government in the 21st Century, supra note 2, ch. 11, at p. 297.

35 See OECD, Harmful Tax Competition (OECD Publishing 1998). See further comments in D.
Kyriazis, Fiscal State Aid Law and Harmful Tax Competition in the European Union, ch. 3
(Oxford University Press 2023).

36 On this matter, see R. Avi-Yonah, International Taxation of Electronic Commerce, 52 Tax Law
Review (1997); M. Stewart, supra note 2, ch. 11, at p. 322.

37 R. Paris, The Globalization of Taxation? Electronic Commerce and the Transformation of the
State, International Studies Quarterly, supra note 11, at 162.

38 Buropean Commission, Communication from the Commission to the European Parliament and
the Council Business Taxation for the 21st Century (May 2021).
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traditional nexus of taxation had to be reviewed®. In this regard, it was maintained that
“the current rules have ... revealed weaknesses that create opportunities” for the ever-
increasing phenomenon of erosion of the taxable base and shifting of profits*°, which - as
a consequence - were considered to be a serious risk to tax revenues, tax sovereignty and
tax fairness for OECD member countries and non-members alike*!.

Differently put,

digitalisation and globalisation have had a profound impact on economies and the lives
of people around the world, and this impact has only accelerated in the 21st century. These
changes have brought with them challenges to the rules for taxing international business
income, which have prevailed for more than a hundred years and created opportunities
for base erosion and profit shifting (BEPS), requiring bold moves by policy makers to
restore confidence in the system and ensure that profits are taxed where economic

activities take place and value is created*.

In this context, it was pointed out that “the emergence of competing sets of international
standards, and the replacement of the current consensus-based framework by unilateral
measures” could lead to global tax chaos, marked by the massive re-emergence of double

taxation®.

1.4. The BEPS project: an overview

In light of the above, the OECD published the 2013 “Action Plan on Base Erosion and
Profit Shifting”, as a plan to prevent double non-taxation as well as cases of no or low

taxation associated with practices that artificially segregate taxable income from the

3 In fact, it was stressed that “it is important to examine closely how enterprises of the digital
economy add value and make their profits in order to determine whether and to what extent it
may be necessary to adapt the current rules in order to take into account the specific features of
that industry” (OECD, Action Plan on Base Erosion and Profit Shifting at p. 10 (OECD
Publishing 2013).).

g

41 According to OECD, Addressing Base Erosion and Profit Shifting (OECD Publishing 2013).
42 OECD, Tax Challenges Arising from the Digitalisation of the Economy — Commentary to the
Global Anti-Base Erosion Model Rules (Pillar Two) at p. 3 (OECD 2022).

43 OECD, supra note 39, at p. 10.
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activities that generate it**. More precisely, it aims to solve issues concerning the lack of
coherence among national tax rules, that facilitate MNEs’ tax arbitration. Then, it
addresses the insufficient links between the division of tax jurisdiction agreed upon in
treaties and the economic substance of businesses operating across borders. Finally, it
tackles the asymmetries between tax administrations and MNEs*. To this end, thus, the
plan proposes 15 actions aiming to provide new international standards to ensure the
coherence of corporate income taxation at the international level (see Actions 1 to 5); to
realign taxation and relevant substance in order to restore the intended effects and benefits
of international standards which may not have kept pace with changing business models
(see Actions 6 to 10); to develop transparency, certainty and predictability (see Actions
11 to 15).

In 2015, the OECD published the “Final Reports” on BEPS, addressing all the fifteen
proposed actions. Most of them are discretionary recommendations concerning possible
modifications to domestic or treaty provisions. However, Action 6 was considered to be
a compulsory “minimum standard” for all the countries that have agreed upon the BEPS
project (and it concerned the introduction of the so-called principle purpose test)*;
similarly, Action 5 (on curbing preferential tax regime)*’, and Action 14 (which
concerned an improved dispute resolution mechanism)*®. Also, Action 13 (involving
transfer pricing and country-by-country reporting) was considered to be a compulsory
minimum standard®.

Many changes followed the BEPS final reports, both at the international and EU level: on
the one hand, for instance, modifications to the OECD guidance on transfer pricing, an
update of the OECD Model Tax Convention on Income and on Capital (2017), and the

publication of the Multilateral Convention to Implement Tax Treaty Related Measures to

4 According to Id. at p. 13.

45 According to W. Haslehner, Introduction, in Klaus Vogel on Double Taxation Conventions
at sec. 75 (E. Reimer & A. Rust eds., Wolters Kluwer IV ed. 2022).

46 See OECD, Preventing the Granting of Treaty Benefits in Inappropriate Circumstances, Action
6 - 2015 Final Report (OECD Publishing 2015).

47 See OECD, Countering Harmful Tax Practices More Effectively, Taking into Account
Transparency and Substance, Action 5 - 2015 Final Report (OECD Publishing 2015).

4 See OECD, Making Dispute Resolution Mechanisms More Effective, Action 14 - 2015 Final
Report (OECD Publishing 2015).

4 See OECD, Transfer Pricing Documentation and Country-by-Country Reporting, Action 13 -
2015 Final Report (OECD Publishing 2015).
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Prevent BEPS; and, on the other hand, the introduction of the EU Anti-Tax Avoidance
Directive (which will be briefly analysed in the following chapter)™’.

More importantly, as it will be investigated in the following chapter, the first Action,
which aimed to “Address the tax challenges of the digital economy”, will form the basis

for what some Authors have called “the 2020s compromise”!

concerning the digital
economy and tax competition. Such Action, in fact, gives birth to the OECD Global Anti-
Base Erosion Model Rules (the so-called Pillar Two; see the following chapter) and -
consequently - to the EU Directive on global minimum tax, which is the core object of
the current study; as well as the Pillar One’s multilateral convention.

In conclusion, it has been pointed out that simultaneously “there is a strong move towards
international tax coordination, including more and more multilateral agreements and the
creation of new institutions handling international tax policies” but, “on the other hand,
there is growing uncertainty and much explicit disagreement about the substantive

fundamentals driving international tax policy and an increasingly bitter clash of revenue

claims raised by governments around the world”>?.

1.5. Concluding remarks: the 1920s’ economic allegiance in light of the

global minimum tax

Before carrying on the analysis concerning the global minimum tax from the perspective
of EU law, it seems important to stress the following point. As maintained in the previous
sections, one of the fundamental elements underlying the 1920s compromise was the

application of the economic allegiance doctrine and not the political allegiance one that

50 See Haslehner, supra note 45, q at sec. 76. In this regard, it was maintained that “while this
outcome looks quite impressive from the outside, one should not forget that many of these
recommendations provide makeshift solutions where principled answers have been hard to find
(or to agree on) “(W. Schon, Is There Finally an International Tax System?, World Tax Journal,
q atsec. 4.2.1 (2021).).

St See C. Elliffe, International Tax Frameworks: Assessing the 2020s Compromise from the
Perspective of Taxing the Digital Economy in the Great Lockdown, Bulletin for International
Taxation (2022); C. Elliffe, The Brave (and Uncertain) New World of International Taxation
under the 2020s Compromise, World Tax Journal (2022); R. Bernales Soriano, From the ‘1920s
Compromise’ to the 2020s Compromise,’ in The Oxford Handbook of International Tax Law,
supra note 3.

52 Schén, supra note 50, 9§ at sec. 1.
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“in the modern age of the international migration of persons as well as of capital ... no
longer forms an adequate test of individual fiscal obligation™.

According to the first-mentioned principle, as already pointed out, “all corporeal wealth,
including immovables and tangible movables, would be assigned predominantly or
wholly to the place of origin; all intangible wealth, (property) would be assigned
predominantly or wholly to domicile or residence”>*.

With regard to the economic allegiance doctrine, Professor Seligman®, one of the four

League of Nations’ experts, held that

there is ... one final principle, toward which all modern governments are tending ... This
is the principle of economic interest or economic allegiance, as against the antiquated
doctrine of political allegiance. Every man may be taxed by competing authorities
according to his economic interests under each authority. The ideal solution is that the
individual's whole faculty should be taxed; but that it should be taxed only once, and that
it should be divided among the tax districts according to his relative interests in each. The
individual has certain economic interests in the place in which he happens to live, in the
place of his domicile, and in the place or places where his property is situated or from
which his income is derived. If he makes money in one place, he often spends it in

another’®.

53 G. W. J. Bruins et al., Report on Double Taxation Submitted to the Financial Committee,
League of Nations, Economic and Financial Commission, supra note 6, at p. 19.

4 Id. at p. 39.

55 As reported in the literature, critical of such theory was Professor Adams, who maintained that
“I find this theory, I regret to say, little more than a generalized label covering a number of
separate judgments which the authors of the theory have reached about the expedient place to tax
certain persons or transactions, conclusions based upon diverse considerations which
unfortunately vary with the business habits and stage of development of the various countries of
the world. With most of the judgents under this theory I happen to agree. But their justifications
are practical not "scientific," and "economic allegiance" is distinctly different in different states.
The theory leads many of its advocates to endorse exaggerated claims concerning the right of the
jurisdiction of domicile. These exaggerated claims rest partly on the fact that their advocates are
citizens of creditor states. In part also, they reflect an unconscious rationalization of the
democratic urge towards progressive taxation. People come to believe that the rich ought to pay
higher rates of taxation than the poor. And then they build up ambitious theories of taxation or
tax jurisdiction whose only inner logic is that they serve the will to tax progressively” (see M. J.
Graetz & M. M. O’Hear, The “Original Intent” of U. S. International Taxation, Duke Law
Journal, supra note 29, at p. 1092 et seq.)

S E. R. A. Seligman, Essays in Taxation, ch. IV, at sec. Il (Macmillan 1921).
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Then, Professor Seligman stated that

in apportioning the total fiscal obligation of the individual it is therefore necessary to
ascertain from what place or places his earnings are derived, and then to observe in what
place or places they are expended. Only in this way can his real economic interests be
located. From this point of view the solution of the problem would be easy. Let the state
or states from which the earnings are received divide among themselves the taxes on
production, that is, the taxes levied according to property or income or business or any
other measure of productive capacity: let the state where the individual lives and where
the earnings are spent levy taxes on consumption, whether direct or indirect®’.

Given that, it would be relevant to assess whether the economic allegiance doctrine is still
valid in light of the global minimum taxation. In fact, if the rules at hand are in line with
Professor Seligman’s argument, then the global minimum taxation would represent an
evolution of the 1920s’ fundamental principles governing international tax law.
Conversely, the rules at issue would represent a revolution of the economic allegiance
theory applied in international tax law.

Although it does not seem to be the right place to carry out an in-depth analysis of the
matter, which ought to take place in a properly written contribution, one can still try to
make a few comments.

First of all, it should be stressed that the economic allegiance doctrine should also apply
when assessing the countries’ entitlement to levy corporate income taxes>®. Hence, if one
applies such principle to the global minimum tax mechanisms, it seems possible to state
the following.

In this regard, it should be stressed that, as it will be shown in the following chapters,

usually, the global minimum tax rules provide that a subject-to-tax entity, resident in a

ST1d.

8 See S. Chatel & J. Li, Repurposing Pillar One into an Incremental Global Tax for
Sustainability: A Collective Response to a Global Crisis, Bulletin for International Taxation, 9 at
sec. 3.2 (2021). However, see W. Schon, Persons and Territories: On the International Allocation
of Taxing Rights, British Tax Review, at p. 558 (2010). who maintains that the concept of
economic allegiance cannot apply to corporations. More precisely, the Author maintains that such
principle can justify the taxation of individuals where they reside by virtue of the consumption of
their income; unlike with regard to companies, because they do not consume the income but they
transfer the profits to the shareholders.
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given jurisdiction, has to bear a certain amount of additional taxation as a consequence of
the low level of corporate income tax that has been applied at the level of another entity.
Additionally, such taxation is determined with reference to the mentioned low-taxed
profits. It follows that a resident entity might be subject to additional taxation that is
determined with reference to, and is triggered by, another subject’s low-tax profits.

For these reasons, it has already been pointed out in the literature that it is challenging to
find an economic interest (as currently intended) of the first-mentioned state when it
comes to levying a top-up tax in the hands of a resident company with regard to another
company that is also likely to be located in a different jurisdiction®’. In other words, the
taxing jurisdiction does not seem to be justified or to have jurisdiction to tax a resident
entity with regard to the (low-taxed) income of another entity, which might be located in
another jurisdiction, unless there is an appropriate connecting factor, namely a recognised
basis of economic allegiance®’.

In this regard, one could maintain that the subject-to-tax entity might have an economic
interest in the jurisdiction of the low-taxed entity that has triggered the additional taxation

because the former company exercises control or influence over the latter®'. Such power,

9 See M. P. Devereux et al., The OECD Global Anti-Base Erosion (“GloBE”) Proposal at p. 4
(Oxford University Centre for Business Taxation Jan. 2020); E. L. Schoueri, Some Considerations
on the Limitation of Substance-Based Carve-Out in the Income Inclusion Rule of Pillar Two,
Bulletin for International Taxation, q at sec. 6 (2021); F. Debelva & L. De Broe, Pillar 2: An
Analysis of the IIR and UTPR from an International Customary Law, Tax Treaty Law and
European Union Law Perspective, Intertax, 2022, at 3, at sec. 2 et seq.; F. Pascucci, The
(Re)Allocation of Taxing Rights Following the 2021 Consensus on Pillar Two Blueprint: An
Examination of Its Causes and Effects, in Tax nexus and jurisdiction in international and EU law
q atsec. 6.4.1 et seq. (E. Traversa ed., IBFD 2022).

With specific regard to the Undertaxed Profits Rules (in this regard, see chapter 2, at section 2.5),
see J. Li, The Pillar 2 Undertaxed Payments Rule Departs From International Consensus and
Tax Treaties, 174 Tax Notes Federal, at p. 1699 (2022). The Author maintains that “the model
UTPR is a fundamental departure from the economic allegiance doctrine that is the bedrock of
the century-old international tax consensus. According to the economic allegiance doctrine, a
country’s competence in taxing a person’s income depends on the person’s economic allegiance
with that country”. Hence, “the outcome of applying the model UTPR in the case study would be
inconsistent with the economic allegiance doctrine as the United Kingdom, France, and Canada
could collect taxes on the Chinese or U.S. income without any role in its generation”.

80 See P. Harris, International Commercial Tax, ch. 2, at sec. 2 (Cambridge University Press
2020).

1 On this matter, see F. A. Mann, The Doctrine of International Jurisdiction Revisited after
Twenty Years, in Further Studies in International Law 9 at sec. 4 et seq. (Cambridge University
Press 1990). The Author, in fact, reviews cases of states exercising - de facto - their power over
foreign companies wholly owned by resident ones. Hence, Mann examines how the application
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hence, could be invoked as a connecting factor that might justify the tax levy in the hands
of the resident controlling entity with regard to the low-taxed profits of the controlled
company®?.

In this context, hence, one could conclude that the global minimum taxation is in line with
the 1920s compromise, and it represents an evolution of the economic allegiance doctrine,
inasmuch as a new factor of economic allegiance is found.

However, as will be shown in the following chapters, there might be situations in which
the subject-to-tax entity does not have any controlling or influencing power over the low-
taxed company; and there might even be situations where the first-mentioned companies
have no relationship with the others (despite being part of the same group of companies).
In this situation, as already stressed, there appears to be no relevant link between the
taxing jurisdiction and the one in which relevant (low-taxed) income arises. Therefore,
the rules at hand might not comply with the economic allegiance doctrine.

For this reason, in these latter cases, one could maintain that the global minimum taxation
represents a revolution in international tax law as long as it does employ economic
interests principle®, but it introduces a new justification for levying a tax.

However, as previously stressed, further investigations on this matter are needed, and they

ought to be carried out in a specific study.

of the so-called control theory has allowed parent companies’ states to treat foreign subsidiaries
as their own national.

62 Although from a non-tax perspective, it could be possible to recall the ECI’s ICI decision, of
14 July 1972, case C-48/69, where the Court held that when “the subsidiary, although having
separate legal personality, does not decide independently upon its own conduct on the market, but
carries out, in all material respects, the instructions given to it by the parent company” (para. 133),
it “does not enjoy real autonomy” (para. 134) and thus, “in view of the unity of the group thus
formed, the actions of the subsidiaries may in certain circumstances be attributed to the parent
company” (para. 135).

8 It should be stressed that, among others, Professor Avi-Yonah is of the opinion that Pillar Two
is clearly consistent with the 1920s Report. In fact, “the major contribution of Pillar Two is
acceptance of the Single Tax Principle (STP), which states that cross-border income should not
be subject to either double taxation or double non-taxation”, as it was implicitly stated in the
League of Nations Report (according to R. Avi-Yonah, The 1923 Report and the International
Tax Revolution, 9 at sec. 3 et seq. (2023).).
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CHAPTER 2

2. The EU Directive on global minimum taxation: a brief
exegesis

In order to carry out the current investigation, it is worth analysing the origins and
evolution of the global minimum tax, developed at the OECD level and — later —
implemented within the EU®. In fact, as illustrated the previously, it was at the
international level that the investigation to stop harmful tax competition among countries
was carried on.

More precisely, in 2013, the OECD and the G20 countries developed the so-called Action
Plan to address Base Erosion and Profit Shifting (hereafter BEPS): it

identified 15 actions aimed at introducing coherence in the domestic rules that affect
cross-border activities, reinforcing substance requirements in the existing international

standards, and improving transparency as well as certainty®.

As alrady pointed out, later in 2015, the measures in response to the 15 actions were

consolidated into a comprehensive package and represented “the first substantial

renovation of the international tax rules in almost a century”®.

Among these proposals, Action 1 was focused on the “Tax Challenges Arising from

9967

Digitalisation”’, and it seted the basis for the evolution of the global minimum taxation.

In fact,

% For the analysis concerning the evolution of the OECD GloBE rules, see F. De Lillo,
Introducing Pillar Two: Towards a Global Minimum Effective Tax Rate, in Global Minimum
Taxation? An Analysis of the Global Anti-Base Erosion Initiative (IBFD 2020); V. Bendlinger &
G. Kofler, Computation of the Effective Tax Rate and the “Top-up Tax,” ch. 3, at sec. 3.2. et seq.
With regard to the EU context, see K. Pantazatou, Pillar Two and EU Law, in The Pillar 2 Global
Minimum Tax (W. Haslehner ed., Edward Elgar 2024).

% OECD, Tax Challenges Arising from the Digitalisation of the Economy — Commentary to the
Global Anti-Base Erosion Model Rules (Pillar Two), supra note 42. For an in-depth review of the
historical development, see J. Hey, Global Minimum Taxation (GloBE): What Is It About and
What Could Be a European Answer?, in Thinker, Teacher, Traveler: reimagining International
Tax - Essays in Honor of H. David Rosenbloom (G. Kofler, R. Mason & A. Rust) (IBFD 2021).
% OECD, supra note 42, at 3.

87 OECD, Addressing the Tax Challenges of the Digitalisation of the Economy — Policy Note, 23
Jan. 2019. See also, OECD, Addressing the tax challenges of the digitalisation of the economy,
13 Feb. — 6 March 2019.
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the spread of the digital economy ... poses challenges for international taxation [...]. At
the same time ... new ways of doing business may result in a relocation of core business
functions and, consequently, a different distribution of taxing rights which may lead to

low taxation ...%.

To this end, the OECD and G20 agreed to continue working on such matters and in 2016,
over 140 countries joined the so-called Inclusive Framework (hereafter IF)®. It was (and
still is) an OECD and G20 Committee that brings all interested and committed countries
and jurisdictions on an equal footing in order to monitor and peer review the work carried
on in order to address the BEPS issues, including the one related to Action 17°.

In 2019, the working group agreed to examine proposals in two pillars, which could form
the basis for a solution to the tax challenges arising from digitalisation and the growing
concern about multinational enterprises’ base erosion and profit shifting. Therefore,
pursuant to the specific BEPS Action 17!, the IF members joined the so-called two-pillar
solution to reform the international tax rules and — at the same time — ensure that
multinational enterprises that make use of gaps between domestic systems to achieve —
almost — zero taxation pay a fair share of taxes in today’s digitalised and globalised world
economy’2.

More precisely, two proposals were elaborated: the so-called Pillar One, which purpose
is to tackle the issues stemming from the digital economy; and Pillar Two, which goal is

to ensure that large multinational enterprise groups (MNEs) pay a minimum level of tax

% OECD, Addressing the Tax Challenges of the Digital Economy, Action 1 2015 Final Report,
ch. 1, at sec. 1 (2015).

% For the updated list of the IF’s members see https://www.oecd.org/tax/beps/ (accessed on 9
Feb. 2023)

70 See OECD, supra note 42, at 3.

"!In this regard, however, it is worth highlighting that the none of the multiple solutions, proposed
by the Task Force on the Digital Economy of the OECD’ Committee on Fiscal Affairs to address
such issues, were raccomanded in the Final Report as internationally agreed standards (see OECD,
Addressing the Tax Challenges of the Digital Economy, Action 1 2015 Final Report, supra note
68, 9| at sec. 357.).

2 See OECD, Tax Challenges Arising from Digitalisation — Report on Pillar Two Blueprint:
Inclusive Framework on BEPS 3 (2020).
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on the income arising in each of the jurisdictions where they operate (thereby ending
harmful tax competition among countries)’>.

Consequently, also with the G20 firm support’®, the OECD Pillar Two proposal paved
the way for the worldwide implementation of a global minimum taxation. In fact, after a
consultation paper’, in 2020, the IF produced the so-called Blueprint of Pillar Two,

which sought to solve the remaining BEPS issues. Precisely,

it provides a solid basis for a systemic solution that would address remaining base erosion
and profit shifting (BEPS) challenges and sets out rules that would provide jurisdictions
with a right to “tax back” where other jurisdictions have not exercised their primary taxing
rights, or the payment is otherwise subject to low levels of effective taxation. These rules
would ensure that all large internationally operating businesses pay at least a minimum
level of tax. We acknowledge that jurisdictions are free to determine their own tax
systems, including whether they have a corporate income tax and the level of their tax
rates, but also consider the right of other jurisdictions to apply an internationally agreed

Pillar Two regime where income is taxed below an agreed minimum level’°.

In this context, the growing support’’ for this second pillar led to the publication of the

2021 Global Anti-Base Erosion Model rules (hereafter GloBE Model rules)’®. It was a set

3 1t should be noted that such proposals are indeed distinct but, according to the OECD, they
intersect. In fact, it was stated that a solution that seeked to address both mentioned issues could
have a mutually significant reinforcing effect (according to OECD/G20 Inclusive Framework on
BEPS, Programme of Work to Develop a Consensus Solution to the Tax Challenges Arising from
the Digitalisation of the Economy Y at sec. 8 (OECD 2019).). See, for instance, the analysis of the
economic and tax revenue implications deriving from the interaction between Pillar One and Pillar
Two made by OECD, Tax Challenges Arising from Digitalisation — Economic Impact
Assessment: Inclusive Framework on BEPS, q at sec. 1.2.3 (OECD Publishing 2020).

4 See, e.g., G20, G20 Osaka Leaders’ Declaration, 28-29 June 2019; G20, Leaders' Declaration
- G20 Riyadh Summit, 21 — 22 Nov. 2020; G20, Third G20 Finance Ministers and Central Bank
Governors Meeting — Bali, 15 — 16 July 2022.

5 See OECD, Global Anti-Base Erosion Proposal (“GloBE”) - Pillar Two, 8 Nov.-2 Dec. 2019.
7S OECD, Tax Challenges Arising from Digitalisation — Report on Pillar Two Blueprint: Inclusive
Framework on BEPS, supra note 72, at 11.

" E.g., see OECD, Statement on a Two-Pillar Solution to Address the Tax Challenges Arising
from the Digitalisation of the Economy, 8 Oct. 2021; Joint Statement from the United States,
Austria, France, Italy, Spain, and the United Kingdom, Regarding a Compromise on a
Transitional Approach to Existing Unilateral Measures During the Interim Period Before Pillar
1 is in Effect, 21 Oct. 2021;

8 OECD, Tax Challenges Arising from the Digitalisation of the Economy — Global Anti-Base
Erosion Model Rules (Pillar Two), 20 Dec. 2021.
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of rules elaborated to ensure that large multinational enterprises pay a minimum tax on
the income arising in each of the jurisdictions where they operate. While — at the
beginning — it was drafted as a multilateral agreement, the lack of consensus on this matter
transformed the GloBE Model into a proposed piece of domestic legislation to be
implemented by the interested countries.

Along with the Model, later, the OECD published the Commentary’® and Examples®’, as
necessary documents to better coordinate the implementation of the global minimum

taxation into domestic law®'.

2.1. Introductory remarks: from the OECD “Pillar Two” to the EU

Directive

The previous section has highlighted the significant role played by the OECD Pillar Two
proposal: it set the basis for the global minimum taxation.

In this context, the EU Member States seemed committed to supporting this new regime.
Along with them, also the Council of the EU firmly reiterated its support for the global
minimum tax. In fact, the EU Institution wanted to swiftly implement the GloBE rules by
means of Union law®?.

As a consequence, on 22 December 2021, the EU Commission shared a draft of a
Directive that ensured a minimum tax for global activities carried on by large

multinational groups®. It

7 OECD, Tax Challenges Arising from the Digitalisation of the Economy — Commentary to the
Global Anti-Base Erosion Model Rules (Pillar Two), supra note 42.

8 OECD, Tax Challenges Arising from the Digitalisation of the Economy — Global Anti-Base
Erosion Model Rules (Pillar Two) - Examples (OECD 2022).

81 See OECD, supra note 13, at 8. For further updates, see the following OECD web page
https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-
global-anti-base-erosion-model-rules-pillar-two.htm (accessed on 13 Feb. 2023).

82 See Council of the EU, Council conclusion on fair and effective taxation in times of recovery,
on tax challenges linked to digitalisation and on tax good governance in the EU and beyond (27
Nov. 2020) https://data.consilium.europa.eu/doc/document/ST-13350-2020-INIT/en/pdf
(accessed on 13 Feb. 2023); Council of the EU, Economic and Financial Affairs Council (7 Dec.
2021) https://www.consilium.europa.eu/en/meetings/ecofin/2021/12/07/ (accessed on 13 Feb.
2023).

8 European Commission, Council Directive on ensuring a global minimum level of taxation for
multinational ~ groups in the Union (22 Dec. 2021) https://taxation-
customs.ec.europa.eu/system/files/2021-12/COM_2021 823 1 EN_ACT partl vl11l.pdf
(accessed on 13 Feb. 2023)
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delivers on the EU’s pledge to move extremely swiftly and be among the first to
implement the recent historic global tax reform agreement, which aims to bring fairness,

transparency and stability to the international corporate tax framework®.

In this context, the Commission also highlighted that the “proposal follows closely the
international agreement and sets out how the principles of the” minimum taxation “will
be applied in practice within the EU”®. Clearly, the goal was to implement the OECD
proposal in a sufficiently coherent and coordinated fashion within the EU. In fact,

considering

the scale, detail and technicalities of those new international tax rules, only a common
Union framework would prevent a fragmentation of the internal market in the
implementation of them. Moreover, a common framework, designed to be compatible
with the fundamental freedoms guaranteed by the Treaty, would provide taxpayers with

legal certainty when implementing the rules®.

8 European Commission, Fair Taxation: Commission proposes swift transposition of the
international agreement on minimum taxation of multinationals — press release (OECD 22 Dec.
2021)

https://ec.europa.eu/commission/presscorner/api/files/document/print/en/ip_21 7028/IP_21 70
28 EN.pdf (accessed on 13 Feb. 2023)

51d.

8 Recital no. 4 of the Directive.
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However, after the initial phase, concerns were raised at the EU political level, slowing
the implementation®’. Nonetheless, the Council Directive 2022/2523 of 14 December
142022 (from now on, Directive) has been published in the EU Official Journal®®.
Almost like the OECD proposal®, the new Directive aims at “ensuring a global minimum
level of taxation for multinational enterprise groups and large-scale domestic groups in
the Union”, as its title states.

Then, Member States will have to transpose the rules into their national legislation at the

latest by December 31, 2023%.

87 Until the approval of the final document, some Member States were not supporting the global
minimum taxation anymore. More specifically, they adduced pure political justifications, such as
the unstable economic situation and the ongoing war in Ukraine. For an overview of the evolution
of'the political debate, see S. Gardner, EU minimum tax deal remains on hold before key meeting,
in Bloomberg law, 11 Apr. 11 2022 https://news.bloombergtax.com/daily-tax-report/eu-
minimum-tax-deal-remains-on-hold-before-key-meeting (accessed on 13 Feb. 2023); D. Weber,
Enhanced cooperation: EU implementation of Pillar 2 without unanimity, in Kluwer international
tax blog (7 June 2022) https://kluwertaxblog.com/2022/06/07/enhanced-cooperation-eu-
implementation-of-pillar-2-without-unanimity/ (accessed on 13 Feb. 2023); Informal ECOFIN
meeting — Presidency Issues Note, Harmonisation in the area of direct taxation within the EU:
where do we stand and what is the most efficient way forward? (9 and 10 Sep. 2022); Joint
Statement by France, Germany, Italy, Netherlands and Spain - implementation of the global
minimum effective taxation in 2023 9 Sep. 2022)
https://www.mef.gov.it/inevidenza/2022/article 00076/JOINT-STATEMENT-BY-FRANCE-
GERMANY-ITALY-NETHERLANDS-AND-SPAIN-OK.pdf (accessed on 13 February 2023);
Council of the EU, International taxation: Council reaches agreement on a minimum level of
taxation for largest corporations (12 December 2022)
https://www.consilium.europa.eu/en/press/press-releases/2022/12/12/i/ (accessed on 13 Feb.
2023); J. Strupczewski, Poland holds up EU deal on minimum corporate tax, aid for Ukraine, in
Reuters (15 Dec. 2022) https://www.reuters.com/world/europe/poland-holds-up-eu-deal-
minimum-corporate-tax-aid-ukraine-2022-12-15/ (accessed on 13 Feb. 2023);

88 1t is worth highlighting that the legal basis for the adoption of the Directive was Article 5 TUE.
In fact, the Recital no. 33 of the Directive clarifies that the OECD GloBE Model Rules cannot be
sufficiently implemented “by each Member State ... alone, because independent action by
Member States would further risk fragmenting the internal market and because it is critical to
adopt solutions that function for the internal market as a whole”. Therefore, “by reason of the
scale of the global minimum tax reform”, the GloBE rules goal can “be better achieved at Union
level... as long as this Directive does not go beyond what is necessary in order to achieve that
objective”.

% For an analysis of the differences between the EU Directive and the OECD GloBE rules, see
M. Dietrich & C. Golden, Consistency versus “Gold Plating”’: The EU Approach to Implementing
the OECD Pillar Two, Bull. Intl. Taxn. (2022); A. P. Dourado, The EC Proposal of Directive on
a Minimum Level of Taxation in Light of Pillar Two.: Some Preliminary Comments, 3 Intertax,
2022, at 1.

% See Article 56 of the Directive. Other rules, such as the Undertaxed Profit Rules (see section
2.5.), should apply by 2024 (see Article 56(3) of the Directive).
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The Directive also aims to ensure compatibility of the GloBE rules with primary Union

law, and in particular with the principle of freedom of establishment!

. In fact, it is
“designed to avoid any risk of discrimination between cross-border and domestic
situations °. As a consequence, the Directive should provide for a mechanism of taxation
that, even if similar to the OECD GIloBE Model rules, is compliant with the EU
framework, thus slightly differing from the OECD proposal.

Although the OECD and EU rules have few significant differences (as it will be shown),
it is essential to stress that the Recital®® no. 24 of the Directive provides that Member
States should refer to the OECD GloBE Model rules, its Commentary and other relevant
documents while implementing the Directive: it means that, despite the differences, the
Directive and the OECD Model are similar to the extent that most of the documents
related to that latter proposal should be taken into account for the correct interpretation
and application of that former piece of legislation.

Consequently, for the purpose of this investigation, this study will often refer to the
relevant OECD documents while explaining the GloBE rules or making observations
regarding the Directive: besides the criticism that can be raised with regard to the explicit
reference made by the Directive to the OECD materials (i.e. documents that the EU
institutions have not approved), this analysis will highlight the relevance of these
collateral files for the interpretation of the Directive: in fact, it is not always as clear as

the OECD proposal, thus appearing to be necessary to refer to the latter.

%! See Recital no. 6 of the Directive.

21d.

%3 It should be pointed out that preambles and recitals “to a Community act (have) no binding
legal force and cannot be relied on either as a ground for derogating from the actual provisions of
the act in question or for interpreting those provisions in a manner clearly contrary to their
wording” (ECJ, 24 Nov. 2005, case C-136/04, Deutsches Milch-Kontor GmbH, at para. 32).
Nevertheless, in order to contextualise an EU law and to determine its objectives, it is usually
admitted to considering such preambles and recitals because they often clarify its content,
according to K. Lenaerts et al., EU Constitutional Law, ch. 29, at sec. 7 (Oxford University Press
2021).

Additionally, it should be pointed out that the ECJ has investigated a given secondary laws vis-a-
vis the primary law provisions that have been recalled in the Recitals (see ECJ, 1 March 2011,
case C-236/09, ASBL, at para. 17). Therefore, such case law recognised to the Recitals a certain
relevance.

In light of the above, the current study will recall the relevant Directive’s Recitals in order to
better understand the global minimum tax rules.

31



2.2. The goal of the EU Directive on global minimum tax vis-a-vis other

similar rules: levelling the playing field

As already stressed, the Directive aims at “ensuring a global minimum level of taxation
for multinational enterprise groups and large-scale domestic groups in the Union”.

More precisely, if an in-scope group benefits from a taxation lower than 15%, via its
mechanism (see section 2.4 et seq.), the Directive imposes an additional tax, thereby
levying —at least —a 15% minimum tax levy on certain profits of such a group (see section
2.3.). As a consequence, only the groups that fall in the scope of the Directive that benefit
from an effective tax rate lower than 15% will have to bear the GloBE’s additional levy
as if they were subject to that minimum tax burden (of at least 15%) set and agreed upon
at the international level.

Hence, the global minimum tax reform will level the playing field for businesses
worldwide and allow jurisdictions to better protect their tax bases against the previously-
introduced international harmful tax competition (see chapter 1, at section 1.3)*.

That said, an important remark is necessary: the Directive must not be compared with, or
assimilated to, the Controlled Foreign Companies rules®® (from now on, CFC rules). In
fact, the latter mechanism pursues an entirely different goal: it aims at countering the use
of so-called base companies in low-tax jurisdictions deriving income not directly relating
to the exercise of commercial or industrial activities’.

Consequently, these are anti-avoidance rules that “have the effect of re-attributing the
income of a low-taxed controlled subsidiary to its parent company”®’. In fact, as long as
the controlled foreign operates with the only purpose of determining unlawful fiscal
benefits for the controlling entity, its income are ri-attributed to the actual beneficiary,
i.e. the controlling company. However, if the scenario is not abusive (i.e. the requirements
for the CFC rules to be applicable are not met), no reallocation of the controlled

company’s income to the controlling entity will be carried out.

% See Recital no. 2 of the Directive.

95 See Council Directive (EU) 2016/1164 of 12 July 2016. Also, D. Smit, The Anti-Tax-Avoidance
Directive (ATAD), in Terra/Wattel — European Tax Law 679 (S. Douma et al. eds., Wolters
Kluwer 2022).

% See Recital no. 12 of the CFC Directive.

o71d.
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The analysis conducted above clearly marks a difference with the Directive on global
minimum taxation. In fact, it applies regardless of the goals pursued by the group: what
matters is the effective taxation imposed on the relevant entities. If any company is subject
to a tax rate lower than 15%, then the Directive applies; if not, no global minimum
taxation is applicable. Therefore, the abusive character is immaterial (differently from the
CFQO).

Moreover, under the Directive, no re-allocation of the relevant low-taxed income is
performed: the liable-to-tax entities should bear additional taxation that has also been
determined with reference to the low-taxed income that is still considered to be of the
low-taxed entity. Hence, in the context of the Directive, the taxpayer is not always liable
to tax (only) with reference to its income. In certain circumstances, it is also responsible
for other entities’ low-taxed income (differently from the CFC).

Moreover, if the GloBE rules are applicable, the relevant companies are subject to higher
taxation regardless of their relationship with the low-taxed companies of the group (see
section 2.3.2.). It marks another difference from the CFC rules (that, as already stressed,
apply only between the controlling and the controlled entity).

To conclude, these are some of the differences between the GloBE and the CFC rules,
although — prima facie — they might seem similar with regard to their scope of application
and mechanisms.

Consequently, it is clearly not possible to refer to the CFC, its justification, interpretation,

and doctrine to interpret the Directive at issue (or vice versa)®®.

% On this matter, see F. Debelva & L. De Broe, Pillar 2: An Analysis of the IIR and UTPR from
an International Customary Law, Tax Treaty Law and European Union Law Perspective,
Intertax, 2022, supra note 59, at sec. 3; L. De Broe, Some EU and Tax Treaty Law Considerations
on the Draft EU Directive on Global Minimum Taxation for Multinationals in the Union, Intertax,
9 at sec. 4.2.1 (2022); F. Bertocchi, Profili Critici Dellistituto Della Soggettivita Tributaria Nel
Contesto Della Direttiva Unionale in Materia Di Global Minimum Tax: Brevi Riflessioni, in
Soggettivita e situazioni tributarie § at sec. 1.1 (A. Guidara ed., Edizioni Scientifiche Italiane
2023).
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2.3. The in-scope groups under the new EU global minimum tax

Before analysing the various mechanisms provided by the Directive to pursue the 15%
global minimum taxation, it is necessary to determine the subjective scope of application
of the EU global minimum tax.

As already highlighted, only some groups are in the scope of the new rules: these are the
multinational enterprise groups (from now on, MNEs) and large-scale domestic groups
that meet the annual threshold of at least € 750 million of consolidated revenue (see
Article 2 of the Directive). Hence, in light of the above, there are two elements necessary
to identify the in-scope groups: their type and their annual revenue.

With regard to the first element, the Directive applies only to multinational and large-
scale domestic groups. The former refers to “any group that includes at least one entity
or permanent establishment which is not located in the jurisdiction of the ultimate parent
entity”(Article 3(1) no. 5 of the Directive)®; while the latter refers to “any group of which
all constituent entities are located in the same Member State” (Article 3(1) no. 5 of the
Directive).2

As already stressed, MNEs are at the core of the global minimum tax rules. However, to
transpose the rules in accordance with the EU fundamental principles, the Directive has
extended the subjective scope of application of the minimum tax to large-scale domestic
groups'®. In fact, “ the legal framework would be designed to avoid any risk of
discrimination between cross-border and domestic situations, hence, between MNEs and
pure domestic groups'®!,

Once the relevant entities have been identified, then the relevant threshold should be met
in order for the Directive to be applicable: only MNEs and large-scale domestic groups
with annual revenues of at least € 750 million in their ultimate parent entity’s consolidated
financial statements are in the scope of the EU global minimum taxation.

The threshold is not casual: it is “consistent with the threshold of existing international

tax rules such as the country-by-country reporting rules set out in Council Directive

% For the OECD GloBE Model rules, see OECD GloBE Model rules, at art. 1.2.

100 See Articles 5 et seq. of the Directive, differently from the OECD Pillar II Model rules that
apply only to MNEs (see Id. at art. 1.1).

101 See 1d.
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2011/16/EU %2, and it allows smaller groups to remain unaffected by the GloBE rules'®.

It also

limits the incremental compliance costs associated with the introduction of the GloBE
rules and will make it easier for tax administrations to monitor compliance with the rules

based on existing information collection and exchange systems'*,

Moreover, this threshold “reflects cost / benefit considerations within the context of the

overall tax policy rationale of the GloBE rules”!%

, avoiding “adverse impacts on SME’s
while preserving the impact of the rules with in scope MNE Groups still earning over
90% of global corporate revenues %,

Consequently, to identify the in-scope groups, it is necessary to refer to the consolidated
financial statement of MNEs and large-scale domestic groups, a document that is —
usually — “prepared by an entity in accordance with an acceptable financial accounting
standard” (Article 3(1) no. 6 of the Directive)'?’. Hence, it seems unavoidable to refer to

the consolidated financial statement prepared in accordance with the International

Financial Reporting Standards (from now on IFRS)!%; more specifically, with the IFRS

102 Recital no. 7 of the Directive.

103 See OECD, Tax Challenges Arising from the Digitalisation of the Economy — Commentary to
the Global Anti-Base Erosion Model Rules (Pillar Two), supra note 42, art. 1.1.

194 7d art. 1.1.1, at sec. 5.

10574 art. 1.1.1., at sec. 5.

196 OECD, Tax Challenges Arising from Digitalisation — Report on Pillar Two Blueprint:
Inclusive Framework on BEPS, supra note 72, ch. 1, at sec. 1.1.(12).

107 See OECD, supra note 42, art. 1.1.1., at sec. 6 et seq. for its complete definition. However, see
chapter 4, at sec. 4.2.1, for further comments on the relevance of the consolidated financial
statement.

108 However, Article 3(1) no. 25 of the Directive refers to the IFRS or “IFRS as adopted by the
Union pursuant to Regulation (EC) No 1606/2002 of the European Parliament and of the Council
and the generally accepted accounting principles of Australia, Brazil, Canada, the Member States
of the European Union, the Member States of the European Economic Area, Hong Kong (China),
Japan, Mexico, New Zealand, the People’s Republic of China, the Republic of India, the Republic
of Korea, Russia, Singapore, Switzerland, the United Kingdom and the United States of
America”. On this matter, see by E. Eberhartinger & G. Winkler, Pillar Two and the Accounting
Standards, 51 Intertax, at sec. 1 (2023). The Authors investigate the interplay between Pillar Two
and the accounting standards, and argue that global minimum tax rules might incentivise MNEs
to prepare their consolidated financial statements by using the discretionary leeway inherent in
the accounting standards.
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no. 10 entitled “Consolidated Financial Statements”!%’. In fact, it “establish[es] principles
for the presentation and preparation of consolidated financial statements when an entity
controls one or more other entities ' '°.

In this regard, some scholars have rightly observed that the main reason for the Directive
to refer to the IFRSs is that they are widely applied. In contrast, a different criterion would
— eventually — have sunk the global deal'!!. Moreover, these statements are assumed to
be mostly correct since they are subject to statutory audit and not affected by other
influences'!2,

To sum up, it is possible to stress that, in order to determine if the Directive is applicable,
one should — firstly — identify the relevant groups (i.e. MNE or large-scale domestic
group); then, should determine if their consolidated financial statement, prepared in
accordance with acceptable financial accounting standards, has met the annual threshold
of at least € 750 million of consolidated revenue.

If all the requirements are met, then the GloBE rules are applicable.

2.3.1. The taxpayers: the ultimate parent, intermediate parent and

constituent entities

However, in order to understand the following sections, which will explain the
mechanisms of taxation provided by the Directive, it is necessary to assess which are
relevant entities, namely the liable or subject-to-tax companies. In fact, even though
MNE:s and large-scale domestic groups are in the scope of the Directive, there are many
different entities of an in-scope group which are liable and subject to tax. More precisely,
following Articles 5 et seq. of the Directive, the relevant companies are the so-called
ultimate parent entity (from now on, UPE), intermediate parent entity (from now on, I[PE)

and all the constituent entities (hereinafter, CEs) of the in-scope group.

109 See the web page of the IFRS 10, “Consolidated financial statement”
https://www.ifrs.org/issued-standards/list-of-standards/ifrs-10-consolidated-financial -
statements.html/content/dam/ifrs/publications/html-standards/english/2022/issued/ifrs10/#about
(accessed on 24 Feb. 2023)

107d. at sec. 1.

"1 According to Eberhartinger & Winkler, supra note 108, 9 at sec. 1.

12 According to /d.
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Beginning with the first one, the UPE is — usually!!?

— the “entity that owns, directly or
indirectly, a controlling interest in any other entity and that is not owned, directly or
indirectly, by another entity with a controlling interest in it (Article 3(1) no. 14, letter a)
of the Directive). The UPE, hence, must have direct (or indirect, i.e. through other
controlled entities) control over the whole group. If it does not have such a specific power,
it should not be considered as the UPE.

To this end, an entity has control if it has an

ownership interest in an entity whereby ... is required, or would have been required, to
consolidate the assets, liabilities, income, expenses and cash flows of the entity on a line-

by-line basis, in accordance with an acceptable financial accounting standard ... !4,

Consequently, to assess this situation, one should start from the accounting principles: if,
under these rules (infra analysed), an entity is required to consolidate another entity’s
accounts, the former company should have control over the latter. The consolidated
financial statement, in fact, is — usually — drawn up by the controlling entity also because
it has access to all the relevant information related to the controlled entity. Thus, in the
context of the Directive, it is the UPE that is usually required to consolidate all the
constituent entities’ accounts and to draw up the consolidated financial statement: in fact,
“the ultimate parent entity is normally required to consolidate the financial accounts of
all the entities” of a group “or, if that is not the case, would be so required under an
acceptable financial accounting standard”!'!®. As already stressed, the Directive provides
that the UPE “holds critical information and would be best placed to ensure that the level
of taxation per jurisdiction for the group complies with the agreed minimum tax rate”'!¢,
However, to verify if an entity is required to consolidate (thus having control over other
companies and — consequently — being an UPE for the Directive’s proposes), one should
refer to the IFRS no. 10. This provision states that an entity is required to present the
consolidated financial statement if it controls one or more entities. It is deemed to have

control of other entities if and only if it has

113 See Article 3(1) no. 14, letter b) of the Directive.
114 Article 3 (1) no. 21 of the Directive.

115 Recital 8 of the Directive.

16 14,
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all the following:

(a) power over the investee;

(b) exposure, or rights, to variable returns from its involvement with the investee; and
(c) the ability to use its power over the investee to affect the amount of the investor’s

returns'!”.

Therefore, if the entity 1) has the ability to direct relevant activities of the controlled entity;
ii) its returns (positive or negative) varies as a result of the other entity’s performance;
and iii) if it can use its power to affect the returns from its involvement with the latter
entity, then the former company controls the other entity. If it has such power, the
controlling entity is required to consolidate the account of the controlled company.

With regard to the in-scope groups, this should be the position of the UPE with reference
to its (directly or indirectly) controlled entities: the UPE “stands at the heart of the
system '8, and thereby it is the first liable-to-tax entity under the Directive.

However, not only the UPEs are liable to tax under the Directive.

As it will be shown (see scetion 2.4.2), there are cases in which an IPE is deemed to be
liable to tax. This is a constituent entity that owns, “directly or indirectly, an ownership
interest in another constituent entity in the same MNE group or large-scale domestic
group and that does not qualify as an ultimate parent entity ... ” (Article 3(1) no. 20 of the
Directive).

Consequently, the IPE is not the UPE, and it has an “ownership interest” in another entity
of the group. Hence, it owns an “any equity interest that carries rights to the profits, capital
or reserves of an entity or of a permanent establishment” (Article 3(1) no.23 of the
Directive). To be more precise, such ownership may “only carr[y] rights to capital and

»119: although “ownership interests often carry voting rights, ... some

no other rights
ownership interests may not carry voting rights”!?’. However, the ownership interest

“may carry rights to profits and capital or reserves in different percentages: where the

117 Para. 7 of the IFRS no. 10.

18 14.

19 QOECD, Tax Challenges Arising from the Digitalisation of the Economy — Commentary to the
Global Anti-Base Erosion Model Rules (Pillar Two), supra note 42, art. 10.1, at sec. 81.

120 17
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Model Rules do not discuss a specific right ... then equal regard should be given to each
class of relevant economic right 1!,

In a nutshell: an IPE is controlled by the UPE (or other IPEs, which are — ultimately —
controlled by the UPE), and it does not necessarily control the other constituent entities
(see section 2.4.2. for some examples). As already highlighted, the UPE has definite
(direct or indirect) control over the whole group’s companies, while the IPE has an
ownership interest in the latter. Although its ownership interests do not necessarily
provide control, the IPE’s amount of interests is relevant to determine its allocable share
of another group’s company'?? and — eventually — to define the relevant top-up tax due.
However, it should be highlighted that there are residual cases in which other Constituent
Entities, that are different from the UPE and IPE, may be subject to tax: these are all the
companies of an MNE group or large-scale domestic group, located in a jurisdiction that
has implemented the GloBE rules (i.e. the Directive or the OECD GloBE Model rules)'?*.
In conclusion, it is worth stressing that the Directive usually refers to the UPE, IPE and
CEs as liable-to-tax entities but — sometimes — it refers to “parent entity” (from now on
PE) as a liable-to-tax company: in these cases, the rules concern UPEs, IPEs or partially-
owned parent entities'*,

Despite the fact that the entities mentioned above are the most important ones in the
context of the GloBE mechanism, it should be pointed out that the Directive sometimes

125

refers to other types of CEs'~> which may be relevant in specific circumstances.

2.3.2. The low-taxed constituent entity and the relevant ability to pay

The scope of the Directive, as it has already been highlighted, is to levy a 15% minimum
tax on all the in-scope groups. To this end, several entities are liable and subject to tax

(see previous section). However, the subject-to-tax entities bear an additional tax on

12114 art. 10.1, at sec. 82.

122 See Id. art. 10.1, at sec. 81.

123 Also, any permanent establishment of a main entity that is part of an MNE group is a CE. On
this point, see Article 3(1) no. 40 and Article 3(2) of the Directive.

124 See Article 3(1) no. 24 of the Directive.

125 E.g. minority-owned constituent entity (see Article 31 of the Directive); partially-owned
constituent entity (see Article 3(1) no. 22 of the Directive) or partially-owned parent entity (see
Article 3(1) no. 22 of the Directive).
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behalf of other constituent entities of the same group, with which they are (in broad terms)
connected and that have been subject to low taxation: following the wording of the
Directive, these are the so-called low-taxed constituent entities (from now on LTCE).

The primary definition of a LTCE is “a constituent entity of an MNE group or of a large-
scale domestic group that is located in a low-tax jurisdiction” (Article 3(1) no. 19, letter

a) of the Directive)'?®. A low-tax jurisdiction (from now on, LTJ) means,

in respect of an MNE group or a large-scale domestic group in any fiscal year, a Member
State or a third-country jurisdiction in which the MNE group or the large-scale domestic
group has a qualifying income and is subject to an effective tax rate which is lower than

the minimum tax rate'?’.

95128 at an

Thus, a LTCE is a CE located in a State that taxes its “qualifying income
“effective tax rate”!'?’ (from now on ETR) lower than 15% (i.e. the minimum rate).

In light of the GloBE rules, it is clear that only the existence of a LTCE of an in-scope
group triggers the application of the minimum taxation mechanisms. If no CEs are low-
taxed, then there is no need to apply the global minimum taxation mechanism because
such an in-scope group has been subject to at least a 15% tax.

In order to conclude, it is crucial to stress the role played by the LTCEs: only the in-scope
groups that have — at least — one LTCE will be subject to the GloBE rules. Then, once the
existence of a LTCE has triggered the application of the global minimum taxation, it is
worth highlighting the misalignment between the liable-to-tax entities and those that
express the relevant ability to pay. In fact, the former (i.e. the UPE, IPEs or CEs) will be
taxed with reference to the income (i.e. excess profits) of the LTCEs which had been

taxed below the agreed minimum (i.e. 15%). In other words: the relevant income is of the

LTCE, although the taxpayer is — usually — a different entity (see the following sections).

126 However, letter b) provides that a low-taxed entity might be a stateless constituent entity that,
in respect of a fiscal year, has qualifying income and an effective tax rate which is lower than the
minimum tax rate”.

127 Article 3(1) no. 35 of the Directive.

128 To identify and determine it, see Article 16 et seq. of the Directive.

129" Article 3(1) no. 15 of the Directive. To determine the ETR, see Article 26 et seq. of the
Directive. For an overview of the statutory corporate tax rate applied by some States, see OECD,
Corporate Income Tax: Corporate income tax rates, in OECD Tax Statistics (database), 2023
https://doi.org/10.1787/7cde787f-en (accessed on 7 March 2023);
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2.4. The interlocking rules: from the effective tax rate to the top-up tax
computation

Once the in-scope group and the entities liable to tax have been identified, it is necessary
to analyse the mechanisms provided by the Directive to achieve the minimum taxation.

In this regard, the Directive provides two “interlocked rules”!*

, namely the Income
Inclusion Rule (IIR) and the Undertaxed Profit Rule (UTPR). More precisely, a parent

entity (mainly the UPE o IPE)

of an MNE located in a Member State should be obliged to apply the IIR to its share of
top-up tax relating to any entity of the group that is low-taxed [i.e. LTCE], whether that
entity is located within or outside the Union. [Then,] the UTPR should act as a backstop
to the IIR through a reallocation of any residual amount of top-up tax in cases where the
entire amount of top-up tax relating to low-taxed entities could not be collected by parent

entities through the application of the IIR '3,

Therefore, the primary mechanism to achieve the Directive’s goal (i.e. the global
minimum taxation) is the IIR: the UPE or IPE should bear a top-up tax with regard to
their shares of the LTCE. Then, if not all the top-up tax has been collected under the IIR
(e.g. the UPE or IPE are located in a jurisdiction that does not apply the GloBE rules), the
UPTR should apply.

In light of the above, it is clear that, for GloBE rules to be applicable, and thus to collect
the top-up tax due, it is necessary to identify — firstly — the in-scope groups and — secondly
— their ETR: once an in-scope group (see section 2.3.) has been recognised, then it is
necessary to investigate whether its constituent entities have been subject to an ETR lower
than 15% (i.e. the minimum tax rate) in their jurisdiction (pursuant to Article 27(1) of the
Directive).

With regard to the ETR, the Directive provides that the analysis should be made at a

jurisdictional level. More precisely, the ETR “of an MNE group or of a large-scale

130 Recital no. 5 of the Directive.
131 [d
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domestic group shall be computed for each fiscal year and for each jurisdiction” (Article
26(1) of the Directive). Hence, once the relevant fiscal year has been identified!®, it is
possible to determine the ETR in that jurisdiction, which is “expressed as a percentage
rounded to the fourth decimal place >, and it is the result of a mathematical calculation
that considers the taxes paid by all the CEs in a given Member State (the so-called taxes
covered) and the relevant income!3*,

In this regard, the covered taxes, which are subject to certain adjustments (see Article 21
et seq. of the Directive), are identified in Article 20 of the Directive and, in broad terms,
involve taxes recorded in the financial accounts of the mentioned CEs, taxes on
distributed profits, taxes imposed in lieu of a generally applicable corporate income tax,
and taxes levied by reference to retained earnings and corporate equity (see Article 20(1)
of the Directive), excluding - in general terms - top-up taxes and refundable taxes (see
Article 20(2) et seq. of the Directive). Then, with regard to the relevant income, Articles
15 et seq. of the Directive identify the qualifying income (or loss) which are - in broad
terms - the net income (or loss) of the constituent entity, before any consolidation
adjustments for eliminating intra-group transactions, as determined under the accounting
standard used in the preparation of the consolidated financial statements of the ultimate
parent entity (see Article 15(1) of the Directive), subject to specific adjustments provided
by Articles 16 et seq. of the Directive.

Then, if and only if the ETR therein applied falls below 15%, the in-scope group should
be subject to the GloBE rules with regard to the LTCEs therein located. However, before
the application of the GloBE rules, it is necessary to determine the amount of taxes that

the liable entities will have to bear (under the IIR and UTPR) with regard to the mentioned

132 Tt is defined as “the accounting period with respect to which the ultimate parent entity of an
MNE group or of a large-scale domestic group prepares its consolidated financial statements or,
if the ultimate parent entity does not prepare consolidated financial statements, the calendar year”
(Article 3(1) no. 7 of the Directive).

133 OECD, Tax Challenges Arising from the Digitalisation of the Economy — Commentary to the
Global Anti-Base Erosion Model Rules (Pillar Two), supra note 42, art. 5.1.1., at sec. 3.

134 Article 26 of the Directive provides the mechanism to determine the ETR. The OECD
Commentary to the GloBe rules, at art. 5.1., includes further details on this matter. See, for more
comments, D. Calderon Manrique, The GloBE Tax Base: Road to the Jurisdictional Effective Tax
Rate, in A. Perdelwitz & A. Turina, Global Minimum Taxation? An Analysis of the Global Anti-
Base Erosion Initiative (IBFD 2020); V. Bendlinger & G. Kofler, Computation of the Effective
Tax Rate and the “Top-up Tax,” in The Global Minimum Corporate Tax (W. Haslehner et al.
eds., Edward Elgar 2023).
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LTCEs, thereby being effectively subject to the minimum taxation. Hence, one should
determine the amount of so-called top-up tax referred to each LTCE!*,

For current purposes, and in general terms, this additional tax should be determined as
follows (see Article 27(5) of the Directive). First, it is necessary to determine the top-up
tax rate at a jurisdictional level, pursuant to Article 27(3) of the Directive: it originates
from the multiplication of the difference between the 15% minimum tax rate and the ETR
in that given jurisdiction (see Article 27(2) of the Directive), and the so-called excess
profits, which, pursuant to Article 27(4) of the Directive, are equal to the relevant income
(determined under Article 26(2) of the Directive) minus specific substance-based income
exclusion provided under Article 28 of the Directive; with additional adjustments.

Then, one should multiply such jurisdictional top-up tax rate with the tax base, which is
formed by the previously-mentioned qualifying income of that CE (pursuant to Articles
15 et seq. of the Directive) divided by the sum of all the qualifying income of the CEs
therein located. The result is the amount of top-up tax due with respect to that LTCE. In
case there were more than one LTCE, one should calculate the additional taxation due
with reference to all the LTCEs located in that LTJ that would be collected according to

the already-mentioned IIR and UTPR mechanisms.

2.4.1. The IIR: general application

Hence, after the top-up taxes due have been determined, the GloBE rules apply in the
form of the two interlocked rules, i.e. the already-mentioned IIR and the UTPR. Since the
former is the main one, it will now be analysed.

Hence, as soon as the additional tax (i.e. the top-up tax) has been calculated with reference
to a given in-scope group, it is necessary to allocate it among the taxpayers via the IIR.
To this end, for the already-mentioned reasons, the first entity that ought to be liable to

the IIR top-up tax is the UPE. In fact,

Member States shall ensure that an ultimate parent entity, which is a constituent entity

located in a Member State, is subject to the top-up tax (the ‘IIR top-up tax’) for the fiscal

135 Further comments on this matter can be found in the OECD Commentary to the GloBe rules,
atart. 5.2. and in /d. § at sec. 4.5 et seq.
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year in respect of its low-taxed constituent entities that are located in another jurisdiction

or that are stateless'°.

Therefore, the Directive allocates to the Member State of the UPE the right to levy the
top-up tax determined with reference to the LTCEs located in other jurisdictions (i.e.
LTJs, which can be either a Member State or third country).

To illustrate the IIR primary application, one could assume that the UPE is located in
Member State A and that there are four other CEs: one is a non-low-taxed entity, either
located in Member State B or in a third country B; the other three companies are located,
respectively, in third country LTJs A, B and C. Finally, the UPE has total control and
wholly owns the four entities.

In light of the Directive, a top-up tax should be determined with reference to the three
LTCEs.

Assuming — again — that the total top-up tax amounts to 100 for each LTCE, the full
additional taxation is 300. The UPE, which is located in a Member State that is bound by
the Directive, is subject to the GloBE rules. Consequently, the UPE’s Member State will
apply the IIR mechanism with reference to the LTCE:s, thus levying a top-up tax of 300.
The ultimate entity, therefore, will have to bear the entire amount of the IIR top-up tax,
regardless of the location of its LTCE:s.

The same conclusion can be reached if the UPE does not wholly own the LTCEs: if the
LTCEs’ shares were partially in the hands of other CEs, only the UPE would have been

held accountable for the IIR purpose. Due to its central role!*” (and the need to simplify

136 Article 5(1) of the Directive. However, Article 2.1.1. of the OECD GloBE Model rule has a
different wording. Nonetheless, the OECD Commentary can be recalled on this matter for
clarification: it provides that this is the main rule for the application of the IIR (see Article 2.1.1.,
para. 11); that a PE should pay the additional tax in an amount equal to its shares of the LTCE
(see Article 2.1.1., para. 12). Finally, the OECD GloBE Commentary clarifies that “the holding
period of the interests during the Fiscal Year is not relevant for this purpose because this is already
reflected in the computation of the Top-up Tax” (Article 2.1.1., para. 13).

137 Le. its direct or indirect control over the group; the possession of critical information related
to the group and its CEs; along with its — primary — role in the drafting of the consolidated
financial statement.
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the overall mechanism), the Directive provides'®® that only the UPE located in a Member
State should bear the IIR top-up tax.

In this context, it is also possible to state that if the UPE were located in a third country
that applies the GloBE rules (i.e. the OECD GloBE Model rules), then it still would have
been the only entity liable to the IIR top-up tax'3’: the IIR would have been applied at the
level of the UPE regardless of its location (i.e. a Member State or third country) as long

as it is a jurisdiction that applies the global minimum taxation rules.

Moreover, the Directive provides that

Member States shall ensure that, where a constituent entity that is the ultimate parent
entity of an MNE group or of a large-scale domestic group is located in a Member State
that is a low-tax jurisdiction, it is subject to the IIR top-up tax in respect of itself and of
all low-taxed constituent entities of the group located in the same Member State for the

fiscal year!4,

This provision, as already highlighted, broadens the scope of application of the OECD
GloBE rules. In fact, to prevent discriminatory treatments between domestic and cross-
border situations, it extends the application of the IIR to pure domestic situations. Hence,
domestic and intra-EU situations are treated alike!*! so that any CE located in the EU is
subject to the GloBE rules (if necessary).

To explain this scenario, which would require the application of the abovementioned
provision, one could assume the following case. The UPE is located in Member State A
(that is a LTJ) and there are four other CEs: one is a non-low-taxed entity (either located
in a Member State B or in a third country), and the other three companies are located,
respectively, in third country LTJs A, B and in a Member State C that is a LTJ. The UPE

has total control and wholly owns the four entities.

138 This conclusion can be reached by interpreting Article 6(3) of the Directive (that will be
analysed in chapter 4, at scetion 4.1 et seq.). An identical conclusion can be drawn in light of
Article 2.1.3. of the OECD GloBE Model rules.

139 See Recital no. 9 et seq., Articles 6(3) and 3(18) of the Directive. Hence, if the UPE is located
in a jurisdiction that applies a qualified IIR, it will be held accountable for the IIR top-up tax
referred to its LTCEs.

140 Article 5(2) of the Directive.

141 See A. P. Dourado, Pillar Two from the Perspective of the European Union, British Tax
Review, q at sec. 3(b) (2022).
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In this case, the UPE is located in a LT. However, it is a Member State, and therefore it
has to apply the Directive’s rule: that Member State (even if it is LTJ) will levy the IIR
in the hands of the UPE, but the additional taxation will be determined with reference to
the UPE itself, the LTCE therein located and all the other LTCEs of such an in-scope
group.

Similarly, if the case concerned a large-scale domestic group located in an LTJ, then the
primary GloBE rule would apply to all the entities herein located. Consequently, the IIR
would be determined with reference to the UPE and all the other LTCEs therein located '*?

and would be levied in the hands of the former entity.

2.4.2. Residual cases: the Intermediate parent entities’ liability to tax

Nonetheless, the Directive regulates other cases. More specifically, as provided by the
OECD GloBE Model rules'®, the Directive states that “in certain circumstances, that
obligation to apply the IIR should move down to other constituent entities of the MNE
group located in the Union”!#,

This scenario occurs

when the ultimate parent entity is an excluded entity or is located in a third-country
jurisdiction that has not implemented the OECD Model Rules or equivalent rules and thus
does not have a qualified IIR [therefore] intermediate parent entities situated below the
ultimate parent entity in the ownership chain and located in the Union should be obliged

under this Directive to apply the IIR up to their allocable share of the top-up tax'+.

To be more precise,

Member States shall ensure that an intermediate parent entity located in a Member State

and held by an ultimate parent entity that is located in a third-country jurisdiction [or that

142 See Article 5(2) of the Directive.

143 See art. 2.1.2. of the OECD GloBE Model rules.
144 Recital no. 9 of the Directive.

145 14,
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is an excluded entity] is subject to the IIR top-up tax for the fiscal year in respect of its

low-taxed constituent ... 146

Therefore, if the UPE is not liable to the IIR or a qualified IIR %7, then the top-up tax will
be levied at the level of the liable-to-tax IPE located below the ultimate entity'*®. To this
end, the rules “apply in the same way as for the UPE”!* and the amount of additional
taxation will be determined with reference to the IPE’s ownership interest in the LTCEs.
The mechanism mentioned above represents the so-called top-down approach!*’, that
characterises the IIR: if the highest-tier entity is not liable to tax, the lower-tier will.

To clarify these rules, one could assume the following case: the UPE is located in a
jurisdiction that does not apply the GloBE rules and wholly owns an IPE, situated in a
Member State. This latter company wholly owns a LTCE.

In this scenario, it would be the UPE the primary entity to bear the top-up tax. However,
it is not liable to tax because it is located in a jurisdiction that has not agreed upon the
GloBE rules.

If no other mechanisms were applicable, no top-up taxation would have been levied. To
prevent this scenario, the Directive provides for the top-down approach. Hence, one
should identify the first liablet-to-tax entity that stands below the UPE: it is the IPE.
Once it has been assessed that the IPE is liable to tax (i.e. is located in a jurisdiction that

applies the GloBE rules), it is important to determine the amount of additional taxation

146 Article 6(1) of the Directive.

147 See Article 6(3), letter a) of the Directive. The qualified IIR is “a set of rules that is
implemented in the domestic law of a jurisdiction, provided that such jurisdiction does not provide
any benefits that are related to those rules, and that is: (a) equivalent to the rules laid down in this
Directive or, as regards third-country jurisdictions, the Tax Challenges Arising from the
Digitalisation of the Economy Global Anti-Base Erosion Model Rules (Pillar Two) (‘OECD
Model Rules’), in accordance with which the parent entity of an MNE group or of a large-scale
domestic group computes and pays its allocable share of top-up tax in respect of the low-taxed
constituent entities of that group; (b) administered in a way that is consistent with the rules laid
down in this Directive or, as regards third-country jurisdictions, with the OECD Model Rules”
(Article 3(1) no. 18 of the Directive). Similarly, OECD GloBE Model rules, art. 10.1.1.

148 This scenario has already been foreseen above: it refers to the case in which the UPE is located
in a jurisdiction that does not apply the GloBE rules or is an “excluded entity” (see Article 7 of
the Directive).

1499 OECD, Tax Challenges Arising from the Digitalisation of the Economy — Commentary to the
Global Anti-Base Erosion Model Rules (Pillar Two), supra note 42, art. 2.1.2., q 15.

1507d. ch. 2, at para. 1.
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that it will have to bear: since it wholly owns the LTCE, the IPE will have to bear the
entire amount of the IIR.

However, there could be more elaborated scenarios: for example, the UPE, which is
located in a jurisdiction that does not apply the GloBE rules, has a certain amount of
shares of a LTCE (e.g., 10%) and wholly owns an IPE, located in a Member State. This
letter entity, then, owns the residual amount of shares of the LTCE (i.e. 90%)).

In this case, it would be necessary to assess how the IIR would be allocated. Since the
UPE is not liable to the IIR, the top-down approach is applicable. Hence, the IPE is the
first entity below the UPE liable to tax, with reference to the LTCE. However, it owns
90% of the shares of the LTCE, and — therefore — it will have to bear only 90% of the
additional taxation. In fact, “the amount of top-up tax that the Intermediate Parent Entity
is required to pay ... is limited to the Intermediate Parent Entity’s Allocable Share” of the
LTCE"".

In this case, the residual 10% (equal to the shares of the UPE that were not liable to the
IIR) would not be taxed under the IIR mechanics. However, as it will be shown in section
2.5, the UTPR will apply (along with the IIR): the residual top-up tax referred to the
UPE’s allocable shares of the LTCE (i.e. 10%) will be allocated accordingly.

Finally, the attention should be drawn to one more scenario: suppose that there is an UPE
not liable to tax (for the already mentioned reasons); a first IPE that owns shares of a
LTCE with another IPE, which controls the former, and that are both liable to the IIR.

In this scenario, one should refer to Article 6(3) letter b) of the Directive, that

regulates the “top-down approach” where two or more Intermediate Parent Entities are
required to apply the IIR to the same LTCE. It prevents the application of the IIR at the
level of an Intermediate Parent Entity when the Controlling Interests of such Entity are
held directly or indirectly by another Intermediate Parent Entity which is required to apply
a Qualified IIR'*2.

Hence, the IPE that controls the lower-tier IPE would operate as if it were the UPE. More
specifically, since the UPE is not liable to the IIR, the first entity that ought to be liable

151 Id. art. 2.1.2., at para. 16.
152 Id. art. 2.1.3., at para. 19.

48



to tax is the higher-tier IPE, which controls the lower-tier IPE. The higher-tier IPE is in a
similar situation as the UPE: it controls the IPE with which it owns shares of the LTCE.
Consequently, the same rationale applied for the UPE is herein relevant, although at the
higher-tier IPE: in light of the top-down approach, the ultimate IPE that directly or
indirectly (as in this scenario, through the controlled IPE) controls the LTCE will be
subject to the entire IIR.

In light of the above, there are unlimited scenarios in which the IIR can apply. In fact,
there might be cases of liable-to-tax UPEs or not-liable-to-tax UPEs; as well as more than
one IPE under the UPE’s ownership chain; more LTCEs under one (or more) UPE, or
under one (or more) IPE. Also, cases of one or more IPE not liable to tax. Therefore, it is
impossible to investigate all the cases of application of the IIR.

However, for the purpose of this dissertation, further hypotheses and examples will be
formulated in the following chapters in order to investigate parts of the Directive’s
mechanism!3.

To conclude in this regard, it is relevant to highlight a possible issue. In fact, from the
above-mentioned rules and the quoted Recitals, it seems that the UPEs have to bear the
entire amount of the IIR top-up tax with reference to the LTCEs of the in-scope groups;
and that only if the first-mentioned entities are not liable to the GloBE rules, the IPEs will
have to. However, the rules outlined in the Directive can lead to uncertainty.

In fact, once the liability to tax of the UPEs and IPEs has been regulated (respectively,
under Articles 5, 6 and 7 of the Directive), the allocative criterion for the IIR seems not
to be in line with the previously-mentioned rules. More specifically, Article 9(1) of the

Directive provides that

the IIR top-up tax due by a parent entity in respect of a low-taxed constituent entity
pursuant to Article 5(1), Article 6(1), Article 7(1) and Article 8(1) shall be equal to the
top-up tax of the low-taxed constituent entity, as computed in accordance with Article 27,

multiplied by the parent entity’s allocable share in such top-up tax for the fiscal year!>.

153 See the comments made in chapter 4, at section 4.2 et seq., with regard to the liability to tax of
the IPEs vis-a-vis the UPE.
154 Emphasis added.
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Therefore, the UPEs as well as the IPEs ought to pay an IIR top-up tax which derives

from their allocable shares, defined in Article 9(2) of the Directive as follows:

a parent entity’s allocable share in the top-up tax with respect to a low-taxed constituent
entity shall be the proportion of the parent entity’s ownership interest in the qualifying
income of the low-taxed constituent entity. That proportion shall be equal to the
qualifying income of the low-taxed constituent entity for the fiscal year, reduced by the
amount of such income attributable to ownership interests held by other owners, divided

by the qualifying income of the low-taxed constituent entity for the fiscal year!’.

Thus, the IIR due amounts to the top-up tax determined according to the Directive’s rules,
multiplied by the liable-to-tax entities’ ownership interest in the LTCEs; i.e., as appears
from the definition provided in Article 3(23) of the Directive'>®, multiplied by the amount
of shares of the LTCEs that they own. As a consequence, despite the references made
above, the right conclusion would be that the UPEs, as well as the IPEs, will be subject
to the IIR with respect to the shares of the LTCEs that they directly own, and that give
them “rights to the profits, capital or reserves” (Article 3(23) of the Directive)'’.

In light of Article 9 of the Directive, it would follow that, if the UPE directly wholly owns
the LTCEs, it would bear the full amount of the IIR top-up tax'>®. If the UPE does not
wholly own the LTCEs but - for instance - owns 70% of their shares, the UPE would be
liable only for the 70% of the IIR top-up tax due, and the remaining 30% ought to be
collected - e.g. - in the hands of the liable-to-tax IPE (if there are any), or via the UTPR
(see the following section)!>®. Although from a different perspective, the IIR offset

mechanism (see Article 10 of the Directive) applies in such scenarios, thus confirming

155 Emphasis added.

156 Article 3(23) of the Directive states that ““‘ownership interest’ means any equity interest that
carries rights to the profits, capital or reserves of an entity or of a permanent establishment”.

157 Similarly, S. Douma et al., The UTPR and International Law: Analysis From Three Angles,
110 Tax Notes International (2023).

158 Also according to OECD, Tax Challenges Arising from the Digitalisation of the Economy —
Global Anti-Base Erosion Model Rules (Pillar Two) - Examples, art. art. 2.2.2., at para. 29 (OECD
2022).

159 To this effect, see Id. art. 2.5.3., example 2.5.3.-1., where an UPE does not fully own a LTCE
because another IPE hsa the residual amont of shares.
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that companies other than the UPE might own shares certain amount of the LTCE alogn
with the ultimate company'®’.

If the UPE does not directly own shares of the LTCE (which, however, owns indirectly,
through the other CEs), in light of Article 9 of the Directive, the UPE would not pay any
top-up tax. In fact, if “the IIR top-up tax due by a parent entity in respect of a low-taxed
constituent entity pursuant to Article 5(1)” is “equal to the top-up tax of the low-taxed
constituent entity” (Article 9(1) of the Directive) multiplied “proportion of the parent
entity’s ownership interest in the qualifying income of the low-taxed constituent entity”!¢!
(Article 9(2) of the Directive) which - in this case - should be equal to 0, then no IR
would be allocated at the level of the UPE. Hence, the IPEs would have to pay the IIR
top-up tax - still - in proportion to their ownership interests (under Article 9 of the
Directive), although the UPE is a liable-to-tax entity; the residual amount, or the entire
amount of top-up tax (if there were no IPEs), would be collected under the UTPR.

It follows from the foregoing that one should not assume that the liable-to-tax entities
(like the UPEs or IPEs) have to bear the full IIR top-up tax regardless of the amount of
shares of the LTCEs because in such case it would be difficult to find an allocative
criterion, and Article 9 of the Directive would be almost irrelevant.

However, if one were to interpret Article 9 of the Directive as referring also to the shares
indirectly held by the liable-to-tax entity, then the previous conclusions might be
overcome. In fact, if one assumes that the indirect ownership is included in the allocative
mechanism, then - for instance - the liable-to-tax UPE would always be fully subject to
the IIR top-up tax even if it does not fully directly own the LTCEs. The UPE, in fact,
always (directly or) indirectly owns (almost) all the shares of the group’s companies via
its IPEs, and such a condition allows the ultimate entity to consolidate them.

However, if it were concluded that Article 9 of the Directive provides that a liable-to-tax
entity has to bear the amount of IIR in respect not only of the shares of the LTCE directly
owned but also with regard to the indirectly owned ones, it would be difficult to justify
the relevance of Article 9 of the Directive with specific regard to Article 5 of the Directive

that the first-mentioned provision refers to.

160 See, to this effect, Article 2.3 of the OECD GloBE Model rules, the relevant Commentary and
Examples.
161 Emphasis added.
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2.5. The Undertaxed Profit Rules (UTPR)

As already explained, the main goal of the Directive is to guarantee that all the in-scope
groups are subject to a 15% minimum tax. To this end, all the CEs of an in-scope group
must be subject to an effective tax rate of at least 15%. If there are LTCEs, then the
primary taxing rule provided by the Directive, namely the IIR, applies.

However, if the UPE is not liable to the top-up tax, the top-down approach applies, thus
triggering the IPEs’ liability to tax. Nonetheless, if the IPE (or IPEs) does not fully own
the LTCE (or LTCEs), part of the excess profits of the latter would not be taxed under the
IIR.

In fact, suppose that the UPE is not liable to tax and it owns 30% of the shares of the
LTCE, while the remaining 70% is owned by one IPE, which is liable to the GloBE rules.
In light of the previous section, the IIR would apply only at the level of the IPE since the
UPE is not liable to the GloBE rules!®?. However, this entity would be subject to the IIR
only with reference to its allocable shares (i.e. 70%) of the LTCE. Therefore, part of the
top-up tax of the LTCE would not be collected (i.e. 30%), and no taxation of at least 15%
would be levied with regard to such an in-scope group.

In order to prevent this scenario, the Directive follows the OECD’s approach, providing
for a backstop mechanism: it is the Undertaxed Profit Rules (UTPR)!®3,

More precisely,

162 1f it were, then all the LTCESs’ excess profits would have been taxed in the hands of the UPE
and the UTPR would not apply.

163 1t is relevant to note that the UTPR, unlike the IIR, should apply as of 2024 to “enable third-
country jurisdictions to apply the IIR in the first phase of the implementation of the OECD Model
Rules” (Recital no. 30 of the Directive). In this regard, it is to be noted that it was previously
named as “Undertaxed Payments Rule” (see OECD, Tax Challenges Arising from Digitalisation
— Report on Pillar Two Blueprint: Inclusive Framework on BEPS, supra note 72, ch. 7.). The
initial intention of the OECD was for the UTPR “to protect jurisdictions against base erosion
through intra-group payments to low-taxed entities” (emphasis added); therefore, it addressed the
“base erosion through deductible intra-group payments” (/d. ch. 7, at para. 7.1.). For an overview
of the previous structure of the UTPR see T. Morale & O. Popa, The undertaxed payments rules,
in A. Perdelwitz & A. Turina, Global Minimum Taxation? An Analysis of the Global Anti-Base
Erosion Initiative (IBFD 2020).

Currently, the UTPR has been modified (as it will be shown): it does not focus anymore on the
deduction of business expenses from payments; it assigns the additional taxation among the
jurisdictions in which the CE are.
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the UTPR should act as a backstop to the IIR through a reallocation of any residual
amount of top-up tax in cases where the entire amount of top-up tax relating to low-taxed

entities could not be collected by parent entities through the application of the IIR 4,

Hence, the UTPR is a rule

in accordance with which a constituent entity of an MNE group has an additional cash
tax expense equal to its share of top-up tax that was not charged under the IIR in respect

of the low-taxed constituent entities of the group'%>.

Clearly, like the IIR, the UTPR is a crucial instrument for levying a minimum tax,

although it operates in residual circumstances.

2.5.1. General application

Considering the above, it is clear that the UTPR provides a mechanism that — eventually
— allows the GloBE jurisdictions to levy a minimum tax on the in-scope groups. However,
as it will be shown, the UTPR takes an unprecedented approach: not only the CEs that
own shares of the LTCEs are liable to the UTPR, but all the entities located in jurisdictions
that apply the GloBE rules are. This is a relevant difference from the IIR.

Hence, for the UTPR to be applicable, the UPE must be located in a jurisdiction that does
not apply “a qualified IIR”, or that is a low-taxed; or the UPE might be an excluded entity
(see Article 12(1) and 13(1) of the Directive). In these scenarios, “the constituent entities
located in the Union are subject, in the Member State in which they are located, to an
adjustment equal to the UTPR” (Article 12(1) and 13(1) of the Directive)'®®. This
adjustment should be “in an amount sufficient to result in the Constituent Entities located
in the UTPR Jurisdiction having an additional cash tax expense equal to the UTPR Top-

up Tax Amount allocated to that jurisdiction™!®’.

164 Recital no. 5 of the Directive.

165 Article 1(1) letter b) of the Directive.

166 For the OECD GloBE Model rules, see Article 2.4.

167 OECD, Tax Challenges Arising from the Digitalisation of the Economy — Commentary to the
Global Anti-Base Erosion Model Rules (Pillar Two), supra note 42, art. 2.4.1., at para. 43.
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However, differently from the IIR, the UTPR might take the form of a top-up tax (like
the IIR) or a “denial of deduction against the taxable income of those constituent entities
resulting in an amount of tax liability necessary to collect the UTPR top-up tax amount
allocated to that Member State” (Article 12(1) of the Directive)'®. Consequently, it will
be up to the Member States to implement the UTPR mechanism as preferred (i.e. in the
form of a denial of deduction or a top-up tax)'®’.

With reference to the first-type mechanism, the UTPR should work as the IIR: once the
UTPR top-up tax has been determined (as it will be described), it is allocated among the
liable CEs.

Differently, if the UTPR takes the form of a denial of a deduction, the effect is to increase

“the net income [of the CEs that are] subject to tax in that jurisdiction”!”’. To this end,

the denied deduction ... includes the denial of an allowance for depreciation or
amortisation and extends to a denial of a deduction for a purely notional expense or non-

economic loss (such as a deemed interest expense)'’!.

Then, such denial of deduction “shall apply to the extent possible with respect to the
taxable year in which the fiscal year for which the UTPR top-up tax amount was

computed and allocated to a Member State”!”?. However,

any UTPR top-up tax amount that remains due with respect to a fiscal year as a result of

the application of a denial of deduction against taxable income for that fiscal year shall

168 In this matter, it is worth highlighting that the OECD GloBE Model rules provides one more
option: it is not a denial of deduction but “an equivalent adjustment under domestic law” (Article
2.4.1. of the OECD Model rules).

169 See Article 12(1) of the Directive, where the freedom of the Member States to opt for one form
of taxation appears in the background. Moreover, besides the clear wording of the first paragraph
of the Article, the second paragraph states that “where a Member State applies the adjustment
pursuant to paragraph 1 of this Article in the form of (...)” (emphasis added): it does not appear to
be any hierarchy between the setting of the UTPR. Therefore, States are free to implement it as
preferred.

170 OECD, supra note 42, art. 2.4.1., at para. 44.

17 Id. art. 2.4.1., at para. 45.

172 Article 12(2) of the Directive.
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be carried forward to the extent necessary ... until the full UTPR top-up tax amount

allocated to that Member State for that fiscal year has been paid!”*.

That said, the UTPR tax ought to be allocated in a Member State should be determined
as follows!*: it is equal to the sum of the top-up taxes (see section 2.4.), computed for
each low-taxes CE, after a few adjustments'’”®>. More precisely, Article 14(3) of the
Directive provides that the UTPR top-up tax should be reduced to zero if all the shares in
the LTCE have been subject to the IIR (or a qualified IIR). Nonetheless, the UTPR top-
up tax should be reduced to an amount equal to the PEs’ allocable shares of the LTCEs
that have been subject to the [IR (see Article 14(4) of the Directive).

Once the top-up tax has been determined, it should be multiplied by a specific percentage
that considers substantial elements of the activity carried on by the relevant in-scope
group'’®: the result is the UTPR top-up tax that should be allocated in such Member
State!”’.

To clarify the UTPR mechanism, one should assume the following case: the UPE is
located in a State that does not apply the GloBE rules (i.e. the OECD Model rules or the
Directive) and wholly owns two IPEs that are — respectively — located in a jurisdiction
that apply the GloBE rules and that does not. These two entities own — respectively — 30%
and 70% of the share of a LTCE. Finally, there is a third CE, located in a jurisdiction that
applies the GloBE rules, which does not own shares of the LTCE.

Assuming that the total top-up tax due is 100, the first rule that applies is the IIR: since
the UPE is not liable to tax, the IPEs will bear the top-up tax. In this case, however, only
one IPE will be subject to the IIR and in an amount equal to its allocable shares of the
LTCE (i.e. 70%). Hence, such IPE will pay 70.

A residual tax should be levied to reach the minimum taxation for such an in-scope group:
it amounts to 30, equal to the 30% of the top-up tax that derives from the allocable shares

of the other IPE that — however — was not liable to the IIR.

173 Article 12(2) of the Directive.

174 See Article 2.4 et seq. of the OECD GloBE Model rules.

175 See Article 14(2) of the Directive.

176 See Article 14(5) et seq. of the Directive.

77 However, see Article 14(8) et seq. of the Directive, in light of which the UTPR percentage
should be reduced to zero in certain given jurisdictions.
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This residual amount of tax should be reallocated via UTPR among the liable entities. In
the proposed scenario, liable to the UTPR are one IPE and the CE. These two entities will
have to bear the UTPR in the form of a denial of deduction or a top-up tax, thereby
reaching an effective minimum taxation of 15% on that in-scope group.

To conclude, it is essential to highlight the considerable difference between the IIR
mechanism and the UTPR: from the subject-to-tax entities to the allocation of the
additional tax; from the options available for their implementation to the carry forward
mechanism'’®. Nonetheless, they have a common goal: levy a 15% minimum tax on the

in-scope groups by taxing the liable entities that constitute the relevant groups.

2.5.2. The constituent entities’ liability under the UTPR

For the purpose of this investigation, it is important to stress that subject to the UTPR are
the IPEs and the CEs, unlike the IIR, where only the UPE or IPEs are. In fact, if the
primary rule (i.e. [IR) fully applies, then the entire top-up taxation will be borne by the
UPE.

Nonetheless, if the UPE is not subject to the IIR, then the IPEs will, but only to an amount
equal to their allocable shares of the LTCEs. If the entire excess profits of the LTCEs
have not been subject to the IIR in the hands of the UPE or IPEs, then the UTPR applies
in order to collect the residual amount of additional tax. In this latter case, along with the
liable IPEs, all other CEs located in a jurisdiction that applies this rule will be subject to
the UTPR.

Therefore, the IIR and the UTPR apply in the hands of different entities: in the former
case, only the liable-to-tax entities that own shares in the LTCEs will eventually bear the
top-up tax (i.e. the UPE or IPEs); unlike under the UTPR, in light of which all the liable-
to-tax CEs will be taxed, regardless of the existence of any ownership interests in the

LTCEs.

178 On this matter, see OECD, Tax Challenges Arising from the Digitalisation of the Economy —
Commentary to the Global Anti-Base Erosion Model Rules (Pillar Two), supra note 42, art. 2.4.2.,
at para. 59 et seq.
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2.6. The liable-to-tax entities: brief observations

The analysis of the IIR carried out in the previous section highlighted the relevance of the
UPE. The introductory remarks have also underlined its significant role: it is the entity
deemed to draw the consolidated financial statement necessary to identify the in-scope
groups. Hence, it stands at the core of the group, has access to all the relevant information
and — most of all — is responsible and beneficiary of the group’s activity'”. For these
reasons and the need to simplify and ascertain the collection of the top-up tax, the
Directive elected the UPE as the primary entity liable to tax.

However, there could be more reasons behind the UPE’s primary liability-to-tax.

First, it should be stressed that the scope of the Directive is to tax the LTCEs. To this end,
the GloBE rules allocate the tax burden (determined with reference to low-taxed profits
of the LTCESs) in the hands of the entity that best stand for the in-scope group, i.e. of the
UPE (that controls, directly and indirectly, all the CEs, including the LTCEs).

However, one should wonder which is the relevant link between the UPE and the LTCEs
that might justify the additional taxation in the hands of the former entity. In fact, the UPE
is liable to tax with regard to (and on behalf of) its LTCEs.

To this end, one should state that the exercise of the controlling power of the UPE over
its CEs represents a relevant link: even though the LTCEs are the ones that express the
relevant income, the UPE controls them, thus being held responsible (and liable) for that
additional taxation. Therefore, the exercise of control might justify the taxation of the
UPE with regard to the LTCEs’ low-taxed income.

Moreover, it is possible to state that, by its controlling power, the UPE can access and use
the LTCEs’ budgets to pay the top-up taxes. Since the UPE is the first and most important
entity of a group and has — direct or indirect — control over it, it can be held accountable
for the current tax purposes also because it can charge its LTCEs with the additional
taxation: by taxing the UPE, the LTCEs are — de facto — subject to the GloBE taxes.

In other words, one could say that the role of the UPE is formal: it is liable to the IIR on
behalf of the LTCEs, but its controlling power allows it to charge them with the top-up

tax (by accessing their budget), thus transposing the tax burden on the latter companies.

179 Section 2.3.1. for more observations.
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In this case, the minimum taxation would be imposed — de facto — on the entity expressing
the relevant income (i.e. the LTCE).

Nonetheless, the same considerations and conclusions can be drawn with regard to the
justification underneath the IPE’s liability-to-tax, but only to the extent that it has control
over the LTCE:s.

In fact, if the IPE does not control the LTCE (see chapter 4, at section 4.6.), it is not
possible to refer to the already introduced (with regard to the UPE) reasons underlying its
liability to tax. In this case, it is challenging to find a justification besides a simplistic one:
since it is located in a jurisdiction that applies the GloBE rules, it is liable to tax. However,
this latter conclusion does not justify the misalignment between the liable-to-tax entity
(i.e. the IPE) and the LTCE that expresses the relevant low-taxed income.

Consequently, one should wonder how an entity that does not control another one can be
held accountable for tax purposes on behalf of the latter. These same issues might arise
with regard to the CEs, under the UTPR: if the CE does not control the LTCE or does not
have any ownership interest in the latter company, what is the justification underlying its
liability-to-tax, with reference to the former company?

Also in this case it seems reasonable — prima facie — to recall only the already-mentioned
simplistic reasoning. In fact, the justification provided above with reference to the
controlling entity would not apply. Hence, if the IPEs and the CEs do not control the
LTCE, how can they be held accountable for the top-up tax? And, consequently, if they
cannot refer (i.e. charge) the additional taxation to the LTCEs for which they are taxed
under the IIR or UTPR, what is the justification underlying their liability-to-tax?

In other words, one should wonder which is the relevant link that might justify the
liability-to-tax of the IPEs and CEs that do not control the LTCEs.

In this context, the absence of any control raises issues also with reference to the ability-

to-pay principle, which is widely applied within the EU'": is the taxation of one entity

130 In this regard, G. Bizioli & E. Reimer, Equality, Ability to Pay and Neutrality, in Research
handbook on European Union taxation law q at sec. 3.3 (Edward Elgar 2020). maintained that the
ability to pay is indisputably the leading criterion for the distribution of the tax burden within the
Member States. Similarly, J. Lang & J. Englisch, A European Legal Tax Order Based on Ability
to Pay, in International Tax Law 261 et. seq., at sec. 9.02(A) (A. Amatucci ed., Wolters Kluwer
2012); J. Englisch, Ability to Pay in European Tax Law, in Principles of Law: Function, Status
and Impact in EU Tax Law 9 at sec. III (C. Brokelind ed., IBFD 2014). More critical is F.
Vanistendael, Ability to Pay in European Community Law, EC Tax review (2014). who maintains
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(i.e. UPE, IPE and CEs), referred to the income of another company (i.e. LTCE),
compliant with the ability-to-pay principle?

In other words, does the liable-to-tax company express the relevant ability to pay that the
GloBE rules ought to tax?

If the answers are negative, then those States that levy a tax only when there is an adequate
(genuine) link'8! between the relevant income and the liable-to-tax entity might find the
GloBE rules incompatible with their tax system and (maybe) with the ability-to-pay
principle'®?,

As a matter of fact, if the GloBE rules do not always tax the ability to pay of the liable-
to-tax entity (since the relevant income is the one of the LTCE and not always only the
one of the UPE, IPE or CE), then these rules might not be compliant with the ability-to-
pay principle.

However, a prima facie solution could be found within the EU legislation by highlighting
that the GloBE rules originate from an EU Directive. As such, they prevail over national
laws. Consequently, possible incompatibilities of the former (national) principle with the
EU law are immaterial.

Nevertheless, suppose the ability-to-pay principle would be recognised as a fundamental
principle of the EU. In that case, the outcome might be different: if the Directive is not

compliant with a fundamental rule of the EU law, it might be subject to the ECJ’s scrutiny

that there is no consensus among Member States regarding the implementation of such principle
as well as consensus on how tax systems should ridistribute income and wealth accordingly.

181 It has been defined as a nexus in light of which “a taxpayer, property, or activity has sufficient
connection with a state to be subject to that state’s tax jurisdiction” (P. Mines, Nexus, in The
Encyclopedia of Taxation and Tax Policy 269 (J.J. Cordes et al. eds., 2005)). See S Gadzo, Nexus
Requirements for Taxation of Non-Residents’ Business Income : A Normative Evaluation in the
Context of the Global Economy 9 at sec. 2.2.4 (IBFD 2018).

With regard to the GloBE rules’ nexus matter, see F. Pascucci, The (Re)Allocation of Taxing
Rights Following the 2021 Consensus on Pillar Two Blueprint: An Examination of Its Causes and
Effects, in Tax nexus and jurisdiction in international and EU law, supra note 59, 9 at sec. 6.4.1.
et seq.

182 Ttaly is an example: as provided by Article 53 of the Italian Constitution, taxes are levied with
reference, and to the extent that, the taxpayer expresses the relevant ability to pay. For a brief
overview on this matter see F. Gallo & G. Melis, The Italian Tax System: International and EU
Obligations and the Realization of Fiscal Federalism, Bull. Int.] Tax., at sec. 2.7 (2010).
Similarly, Article 24(1) of the Cypriot Constitution, Article 4(5) of the Greek Constitution, Article
31(1) of the Spanish Constitution, Article 51(1) of the Croatian Constitution, Article 60(1) of the
Bulgarian Constitution, Article XXX of the Hungarian Constitution, Article 13 of the 1789 Franch
Declaration of the Rights of Man and of the Citizen.
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(see to this effect, although from the perspective of the fundamental freedoms, chapters 4

and 5).

2.7. The “qualified domestic top-up tax”

The above-analysed mechanisms, provided by the Directive, apply when an entity of an
in-scope group is subject to an ETR lower than 15%. This scenario might occur with
reference to third countries as well as to EU Member States: both jurisdictions might be
qualified as LTJ, thus triggering the application of the IIR or UTPR with reference to the
CEs therein located. If this situation occurs, then the excess profits of the LTCEs located
in that State will be subject to the top-up tax. Consequently, the jurisdiction that applies
the GloBE rules will tax the relevant profits to the detriment of the LTJ in which the
LTCE:s are located.

To prevent jurisdictions from taxing profits arising in other States, in line with the OECD
GloBE Model rules'®, Article 11 of Directive provides a countermeasure called
“qualified domestic minimum top-up tax” (from now on, QDMTT). More specifically,

the Directive states that

in order to allow Member States to benefit from the top-up tax revenues collected on the
low-taxed constituent entities located in their territory, Member States should be able to

elect to apply a qualified domestic top-up tax system'84,

In light of this optional mechanism, CEs of an MNE group that are located in a Member

State which has elected to implement such a system in its own domestic tax system should

183 See OECD GloBE Model rules, at para. 10.1.1.; OECD, Tax Challenges Arising from the
Digitalisation of the Economy — Administrative Guidance on the Global AntiBase Erosion Model
Rules (Pillar Two) 9| at para. 5 (Paris 2023).

It is necessary to stress the difference with the already-introduced “qualified IIR”: it refers to a
set of taxing rules similar to the ones provided by the Directive or the OECD GloBE Model rules
(see Article 3(1) no. 18 of the Directive).

184 Recital no. 13 of the Directive. It follows stating that “Member States should notify the
Commission when they elect to apply a qualified domestic top-up tax, with the objective of
providing tax authorities of other Member States and third-country jurisdictions, as well as MNE
groups, with sufficient certainty as regards the applicability of the qualified domestic top-up tax
to low- taxed constituent entities in that Member State”.
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pay the top-up tax to that Member State. Hence, via the QDMTT, the LTJ (i.e. a Member
State or a third country that applies the GloBE rules) could collect the relevant top-up
taxes that would have been due in other jurisdictions in light of the IIR and UTPR.

Therefore, a jurisdiction that applies a QDMTT implements, in its domestic law, a top-

up tax that

a) provides for the determination of the excess profits of the constituent entities located
in that jurisdiction in accordance with the rules laid down in this Directive or, as regards
third-country jurisdictions, the OECD Model Rules and the application of the minimum
tax rate to those excess profits for the jurisdiction and the constituent entities in
accordance with the rules laid down in this Directive or, as regards third-country

jurisdictions, the OECD Model Rules; and

b) is administered in a way that is consistent with the rules laid down in this Directive or,

as regards third-country jurisdictions, the OECD Model Rules'®’.

As a consequence, the top-up tax due by that in-scope group should be reduced “by the
amount of qualified domestic top-up tax due” by the constituent entities subject to the
QDMTT (Article 11, para. 2 of the Directive). This is a consequence of the fact that the
additional taxation has already been — partially (or totally) — collected by the LTJ under
the QDMTT.

To explain this mechanism vis-a-vis the IIR and UTPR, one can assume the following
case: the UPE is liable to the GloBE rules, like an IPE; one LTCE is located in a
jurisdiction that applies a QDMTT.

In this scenario, the UPE is the primary entity subject to tax with reference to the excess
profits of its LTCE. However, the LTCE is resident in a State that applies the QDMTT.
Therefore, this latter jurisdiction will collect the top-up tax referred to such a LTCE, thus
preventing the UPE’s jurisdiction from levying taxes. In fact, in this case, the UPE’s top-

up tax should be reduced to an amount equal to the top-up tax collected under the

185 Article 3, no. 28 of the Directive. For further critical observation regarding its calculation and
mechanism, see M. Dietrich & C. Golden, Consistency versus “Gold Plating”’: The EU Approach
to Implementing the OECD Pillar Two, Bull. Intl. Taxn., supra note 89, § at sec. 2.5.1.
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QDMTT. Hence, the UPE will not bear any top-up tax since it has already been entirely
collected under the QDMTT.

In light of the previous observations, one can assume that a Member State should favour
the adoption of the QDMTT: only by way of this instrument the LTJ can levy the top-up
tax due, which, in the absence of the QDMTT, would be collected elsewhere.

However, it is important to clarify the following: the Directive states that the two
interlocking rules should also apply to CEs located in a Member State (see section 2.4.1).
It means that all CEs situated therein are subject to the top-up tax: as already explained,
its goal is to prevent discrimination between cross-border and domestic situations.
Nonetheless, if the LTCEs of an in-scope group are located in a Member State, the top-
up taxes would be collected in other States in which the UPE or IPEs are located: if there
are no UPE or IPE in that European LTJ, the relevant top-up tax would be collected
elsewhere under the IIR or UTPR. However, the only way to prevent this scenario is for
that Member State (i.e. LTJ) to opt for the QDMTT. In this case, in fact, the additional
taxation would not be collected in jurisdictions other than that LTJ.

Therefore, to sum up, even if the Directive provides for the application of the IIR and
UTPR with reference to all the entities located in a Member State, it does not prevent
other States from collecting the top-up taxes relevant in that jurisdiction: only the
QDMTT will. Consequently, the implementation of the QDMTT in a Member State (or
third country) will prevent other jurisdictions from taxing the LTCEs therein located, thus
leaving the taxing power in the hands of that first-mentioned country (i.e. the LTJ).

As a matter of fact, a LTJ that implements the QDMTT becomes a non-low-taxed

jurisdiction — at least — with reference to the CEs of an in-scope group therein located.

2.8 Concluding critical remarks

In light of the analysis carried out in the previous section, it is clear that the Directive
provides a complex mechanism (like the OECD GloBE Model rules). In fact, the
determination of all the relevant aspects for applying the GloBE rules is of unprecedented

difficulty. The in-scope groups will likely be involved in litigations on such matters '8¢,

186 See L. De Broe, Some EU and Tax Treaty Law Considerations on the Draft EU Directive on
Global Minimum Taxation for Multinationals in the Union, Intertax, supra note 98, q at sec. 3; J.
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However, the complexity of the GloBE originates from the difficulties in dealing with a
quite new phenomenon, by way of a completely innovative approach.

Nonetheless, taxes influence taxpayers’ behaviour: to limit such effects, a tax system
should be neutral (treating similar situations alike, with respect to the taxpayer’s actual
ability to pay); simple (thus avoiding complicated and hardly understandable mechanisms
of taxation that might lead to abusive practices); and stable during times (limiting
compliance costs due to frequent changes). These are the “optimal” tax system’s
characteristics'®’.

However, it is now clear that the GloBE rules are hardly aligned with them. In fact, with
regard to simplicity, the GloBE system has shown a significant level of complexity:
although it seems easy to identify the in-scope groups, the determination of the other
relevant elements (i.e. ETR, excess profits, top-up tax, etc.) is critical.

Then, as it will be shown (since it is the goal of the current dissertation), the GloBE system
is not neutral: it treats a few similar situations in an unjustifiable different way (see
chapter 4). Also, in certain situations, these rules levy taxes on entities that do not express
the relevant ability to pay, thus appearing not to be neutral %%,

Therefore, although the GloBE rules bring unprecedented innovative taxing rules, they
raise issues that might influence the behaviour of the relevant taxpayers. In fact, this
dissertation will focus on the compatibility of the Directive with the free movement of
capital as a fundamental principle of the EU: it will be argued that the GloBE mechanism,
sometimes, is not compliant with the primary EU law, thus appearing to be — at least
partially — illegitimate.

For the purpose of this investigation, it is necessary to analyse the relationship between

the primary EU law vis-a-vis secondary EU law, i.e. the free movement of capital and the

Englisch, GloBE Rules and Tax Competition, Intertax, q at sec. 3.3 (2022); A. P. Dourado, The
Global Anti-Base Erosion Proposal (GloBE) in Pillar 11, Intertax, q at sec. 5 et seq. (2020).

187 See for an in-depth analysis A. Marshall, Principle of Economics, Book V (Macmillan 1920);
A. C. Pigou, 4 Study in Public Finance, (Macmillan 1928); A. J. Auerbach, The Theory of Excess
Burden and Optimal Taxation, in Handbook of Public Economics (A. J. Auerbach & M. Feldstein
eds., North-Holland 1985); S. Adam & et al., Mirriess Review - Tax by Design, at sec. 2.2. et seq.
(2011); M. Tuomala, Optimal Redistributive Taxation (Oxford University Press 2016).

188 On this matter, see F. Bertocchi, Profili Critici Dell istituto Della Soggettivita Tributaria Nel
Contesto Della Direttiva Unionale in Materia Di Global Minimum Tax: Brevi Riflessioni, in
Soggettivita e situazioni tributarie, supra note 98, q at sec. 3 et seq.
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Directives. If the former prevails over the latter, the Directive at issue might be

illegitimate for the reasons that will be provided in chapter 4.
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CHAPTER 3

3. The Fundamental Freedoms and the Internal Market:
introduction to the sources of EU law

As stressed at the end of the previous chapter, the Directive under investigation seems to
raise a few issues related to its application. In this regard, the current dissertation will try
to demonstrate that — in certain situations — such a Directive appears to clash with the
EU's fundamental freedoms.

However, to evaluate the relevance and effects of these possible clashes, it is necessary
to clarify the nature and interaction between the sources of EU law.

To this end, the current chapter will introduce and analyse the main sources of EU law.
Then, once it is demonstrated that primary laws and fundamental freedoms prevail over
secondary law, the analysis will move forward to the fundamental freedoms that seem to
be relevant with respect to the Directive on global minimum taxation. Hence, the scope
of application of the freedom of establishment and the free movement of capital will be

investigated. Finally, the interaction between these freedoms will be explored.

3.1. Primary law and secondary law: an overview

The EU law sources are commonly classified as primary or secondary law %

. As pointed
out by the ECJ'®°, the former refers — primarily — to the Treaty on the Functioning of the
European Union (from now on, TFEU) and the Treaty on the European Union (from now
on, TEU), supplemented by the fundamental rights and general principles recognised in
the EU legal order'®!. Then, there is the Charter of Fundamental Rights of the European
Union (see Article 6(1) of the TEU), the Convention for the Protection of Human Rights

and Fundamental Freedoms, the constitutional traditions common to the Member States,

along with the general principles of Union law, Amending Treaties, Protocols, Accession

189 See K. Lenaerts et al., EU Constitutional Law, supra note 93, ch. 23, at sec. 3 et seq.

190 See, e.g., General Court, 29 Jan. 1996, case T-113/96 Dubois et fils v council and commission,
para. 41.

191 See Article 6(3) TEU.
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Treaties, Declarations and Constitutional acts, which form the sources of primary EU
law!92

As stressed in the literature, these are constitutive norms'®? that have a “constitutional
charter”'®. In this regard, the ECJ maintained that the TFEU and TEU “constitute the

basic constitutional charter of the European Union”!??

since they provide the conditions
and limits for the exercise of the EU’s competence.

These Treaties, hence, set the framework of the European Union, providing general and
fundamental principles as well as specific and procedural rules. To be more precise, the
general principles and the basic rules are contained in the TEU. At the same time, the
TFEU “organises the functioning of the Union and determines the areas of, delimitation
of, and arrangements for exercising its competences” (Article 1(1) TFEU).

Then, the so-called secondary laws!*® (or derived laws) take the form of all the pieces of
legislation made by the EU Institutions and bodies'®” with respect to the competence
assigned to them by primary law. In general terms, thus, secondary laws are “regulations,
directives, decisions, recommendations and opinions” (Article 288 TFEU), although the
EU Institutions also make use of instruments other than these latter'®®,

That said, as it will be stressed (see section 3.2.), the Treaties do not clarify the
relationship between the various EU law sources. However, starting from the purposes of
the EU and the role played by the TFEU and TEU, it is possible to identify a hierarchy

between such sources!®’.

192 See K. Lenaerts et al., supra note 93, ch. 24, at sec. 4 et seq.

193 Id. ch. 23, at sec. 1. Also, ECJ, 3 Sep. 2008, joined cases C-402/05 P and C-415/05 P, para.
285.

%4 ECJ, 23 Apr. 1986, case C-294/83, Le Vertes v. Parliament, para 23. See, also, R. Adam & A.
Tizzano, Manuale Di Diritto Dell’Unione Europea, pt. 1, ch. 111, at sec. 2 (Giappichelli 2014).,
although the Authors believe that the Treaties cannot be fully compared to a Constitutional
Charter, since they do not refer only to general principles of the EU legal order but provide also
for very detailed rules (unlike such kind of Charters).

195 ECJ, 10 Dec. 2018, case C-621/18, Wightman et al. v. Secretary of State for Exiting the
European Union, para. 44.

196 As qualified by the ECJ, 28 Apr. 1998, case C-158/96, Kohll, para. 25.

197 K. Lenaerts et al., supra note 93, ch. 23, at sec. 1.

198 Id. col. 27, at sec. 1 et seq.

199 1d. ch. 23, at sec. 3.
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3.1.1. The fundamental freedoms

Among the provisions of the TEU, Article 3(3) refers to the establishment of the internal
market as one of the main goals of the EU?’. More specifically, the internal market “shall
comprise an area without internal frontiers in which the free movement of goods, persons,
services and capital is ensured in accordance with the provisions of the Treaties” (Article
26(2) TFEU)*"!,

Therefore, the establishment of the internal market is not only a political leitmotif, but
rather a legally binding objective of the Treaties: Article 26 TFEU should be understood
as a binding mandate to act and to legislate?*. It has also been stressed that the use of the
term area “makes it clear that integration is not confined to economic factors of
production, but extends to the whole of life in society”?%,

It follows that all the obstacles to the establishment of such an internal market should be
removed unless contravening the Treaties.

To be more precise, the TFEU provides that, for the establishment of the internal market,
all the obstacles to the free movement of goods (see Part Three, Title II of the Treaty),
persons, services and capital (see Part Three, Title IV of the TFEU) must be eliminated
to the benefit of every market participant’**, which should not be discriminated on the
basis of nationality (see Article 18 TFEU). Thus, the so-called four fundamental freedoms
must be observed to safeguard the internal market (which is — one of — the ultimate goal

of the EU)*%.

200 More comments on this matter are provided by M. Klamert, Article 3 TEU, in The EU Treaties
and the Charter of Fundamental Rights (M. Kellerbauer et al. eds., Oxford University Press
2019).

201 For further comments, see M. Klamert & A. Lewis, Article 26 TFEU, in The EU Treaties and
the Charter of Fundamental Rights (M. Kellerbauer et al. eds., Oxford University Press 2019);
H.J. Blanke, Article 26, in Treaty on the Functioning of the European Union — A Commentary
(H.J. Blanke & S. Mangiameli eds., Springer 2021).

202 According to Blanke, supra note 201, 9 at sec. 1.2(8).

203 K. Lenaerts et al., supra note 93, ch. 7, at sec. 10.

204 1d. ch. 7, at sec. 3.

205 Although the Treaties do not refer to these as fundamental freedoms, the ECJ as well as
scholars extensively do so in light of their role played within the internal market. See, in this
regard, S. M. Seyad, Article 63, in Treaty on the Functioning of the European Union — A
Commentary, ch. 1, at sec. 1 (H.J. Blanke & S. Mangiameli eds., Springer 2021); K. Lenaerts et
al., supra note 93, ch. 1, at sec. 14; R. Adam & A. Tizzano, Manuale Di Diritto Dell’ Unione
Europea, supra note 194, pt. 4, ch. 1, at sec. 2.
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206

As a consequence, Member States must not discriminate against goods®°®, persons®’’,

8

services’® and capital?® from other Member States or impose other barriers (even

219 If uncontrolled restrictions were

potential ones) that may restrict their free movemen
allowed, the internal market would be compromised.

In other words, goods must circulate freely within the EU; persons and workers are free
to move, as well as free to establish themselves wherever preferred in the Union; services
can be freely provided within the EU; and, finally, capital, payments, as well as
investments, should be unrestricted between the Member States (and — also — with third

countries).

Hence,

these four freedoms act above all as measures of “negative integration” within the
realisation of the internal market, and serve, therefore, for the removal of inter-state trade
restrictions. These fundamental freedoms guarantee access to the market as well as equal
treatment between nationals and EU-foreigners; they prohibit the addressee’s
disproportional restriction of transnational commercial trade in the area of the European

Union, and in States which are connected through association agreements with the Union
211

Simply put, and from a different viewpoint, the single market, which is a constitutional

clement of the Union,

cannot be separated from the four fundamental freedoms of the Union (free movement of
capital, people, goods and services), (that) are essential, indivisible pillars of the Union,

as is the existence of a state of law, guaranteed by the European Court of Justice?!2.

206 On this matter, see K. Lenaerts et al., supra note 93, ch. 7, at sec. 13 et seq.

207 For a detailed analysis, see Id. ch. 7, at sec. 44 et seq.

208 More on this matter can be found in Id. ch. 7, at sec. 81 et seq.

209 See Id. ch. 7, at sec. 100 et seq.

210 See Id. ch. 7, at sec. 11.

21U H.J. Blanke, Article 26, in Treaty on the Functioning of the European Union — A Commentary,
supra note 201, 9 at para 1.3(9).

212 Recital no. 14 of the European Parliament resolution of 16 Feb. 2017, on the possible
evolutions of and adjustments to the current institutional set-up of the European Union
(2014/2248(INT)).
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Therefore, the Treaties’ free movement provisions (as instruments of negative
integration) aim at eliminating barriers and obstacles “to intra-Community trade”, in order
to merge “the national markets into a single market”?!*> with “the characteristics of a
domestic™?!'* one.

It follows from the above that the four fundamental freedoms comprise the right to
circulate freely within the EU (the so-called market access), and the prohibition of

discrimination on the grounds of nationality or origin on the market (i.e. the equality

principle).

3.1.2. Secondary law sources

To preserve the internal market and — consequently — prevent a restriction of the relevant
fundamental freedoms (and — at the same time — to guarantee the full exercise of such
rights), the EU has specific competencies®!>.

To be more precise, the EU has the power to harmonise Member States’ national
legislation by adopting the necessary “measure” (Article 26(1) TFEU), which constitute
instruments of so-called positive integration.

In this regard, the EU should intervene “for the approximation of the provisions laid down
by law, regulation or administrative action in Member States which have as their object
the establishment and functioning of the internal market” (Article 114(1) TFEU); as well
as “for the approximation of such laws, regulations or administrative provisions of the
Member States as directly affect the establishment or functioning of the internal market”

(Article 115 TFEU)?'®,

23 ECJ, 5 May 1982, case C-15/81, Gaston Schul, para. 33.

24 ECJ, 9 Feb. 1982, case C-270/80, Polydor v. Harlequin, para. 16.

215 In fact, “the Union shall act only within the limits of the competences conferred upon it by the
Member States in the Treaties to attain the objectives set out therein” (Article 5(2) TFEU;
similarly, Article 4(1) TEU). In this context, there are areas of exclusive competence of the EU
(see Article 3 TFEU), of “shared competence” between the EU and Member States (see Article
4(2) TFEU) and areas in which the EU supports, coordinates or supplements the actions of the
Member States (see Article 4(3), 4(4), 5 and 6 TFEU).

216 As stressed in chapter 2, Article 115 TFEU forms the legal basis for the adoption of the
Directive on global minimum taxation. This provision applies to areas not covered by Article
114(1) TFEU, as provided under Article 114 (2) TFEU.
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As a consequence, along with the Treaties’ provision, also secondary law and the
decisions of the CJEU, which have legally shaped the internal market, have an integrating
function?!’”. In other words, by adopting secondary laws (provided by Article 288
TFEU?!, i.e. regulations, directives, decisions, recommendations, opinions and other
relevant acts), the EU develops and regulates the internal market.

However, Article 288 TFEU does not provide any hierarchy between these sources®'’.
Then, the type of acts that the EU Institutions should adopt in a given circumstance are
not always specified by the TFEU (e.g., see Article 86(1) TFEU vis-a-vis art. 82(1)
TFEU).

Nonetheless, Article 296(1) TFEU states that “where the Treaties do not specify the type
of act to be adopted, the institutions shall select it on a case-by-case basis, in compliance
with the applicable procedures and with the principle of proportionality”.

Still, in the context of harmonisation, it is to be noted that the most adopted secondary
laws are the Directives??’, such as the one on global minimum taxation which represents
an example of secondary EU law that will be implemented shortly.

Regulations, instead, are the sources that best manifest the EU's competence??!.
Therefore, in light of their relevance for the current investigation, it is worth analysing

the Directive’s discipline.

For the purpose of this dissertation, it is noteworthy that Article 115 TFEU refers — first of all —
to “fiscal provisions” as areas subject to harmonisation. The provision covers both substantive
and procedural tax rules, and it is usually relevant for direct tax matters, since Article 113 TFEU
covers indirect taxes. See further comments in R. Szudoczky & D. Weber, Constitutional
Foundations: EU Tax Competences, Treaty Basis for Tax Integration; Sources and Enactment of
EU Tax Law, in Terra/Wattel - European Tax law 11-36, at sec. 2.3.2. (S. Douma et al. eds.,
Wolters Kluwer 2022); G. Kofler, EU Power to Tax: Competences in the Area of Direct Taxation,
in Research handbook on European Union taxation law (Christiana HJI Panayi et al. eds., Edward
Elgar 2020); K. Lenaerts et al., EU Constitutional Law, supra note 93, ch. 7, at sec. 114 er seq.
27 According to H.J. Blanke, Article 26, in Treaty on the Functioning of the European Union — A
Commentary, supra note 201, 9 1.2(8). With reference to the — partially different — fundamental
rights, see R. Szudoczky, The Sources of EU Law and Their Relationships: Lessons for the Field
of Taxation, ch. 5, at sec. 5.3.2.2 (IBFD 2014); K. Lenaerts et al., supra note 93, ch. 25.

218 In this regard, see K. Lenaerts et al., supra note 93, ch. 7, at sec. 109 et seq.

219 Further comments on this matter can be found —among others — in K. Lenaerts & M. Desomer,
Towards a Hierarchy of Legal Acts in the European Union? Simplification of Legal Instruments
and Procedures, 11 European Law Journal, 9 at sec. 1 (2005).

220 See L. Daniele, Enciclopedia del diritto: Atti dell’Unione europea 9 at sec. 8 (Giuffre 2015).
221 R, Adam & A. Tizzano, Manuale Di Diritto Dell’Unione Europea, supra note 194, pt. I, ch.
111, at sec. 10.
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3.1.2.1. The EU Directives
Article 288(3) TFEU states that “a directive shall be binding, as to the result to be

achieved, upon each Member State to which it is addressed, but shall leave to the national
authorities the choice of form and methods”.

Although a Directive may be addressed to only one jurisdiction, in light of its purpose
(i.e. to harmonise), it usually is addressed to all Member States*??. The Directive on global
minimum taxation under scrutiny, in fact, is an example of derived law that is addressed
to all the European States.

That said, Member States will eventually need to implement the Directives; more
precisely, they will have to transpose them into national laws. As a consequence, unlike
the Regulations, Directives are directly applicable in a jurisdiction once they are
implemented.

In this regard,

legislative practice shows a wide variety of results to be achieved pursuant to a directive.
Some directives require legislative measures to be adopted at national level and
compliance with those measures to be the subject of judicial or administrative review.
Other directives provide that the Member States are to take the necessary measures to
ensure that certain objectives formulated in general and unquantifiable terms are attained,
whilst leaving the Member States some discretion as to the nature of the measures to be
taken. Other directives still require the Member States to obtain very precise and specific

results within a specified period®?.

Member States, therefore, have to take all the necessary measures to achieve the results
prescribed by the Directives??*. Then, once they have been implemented, natural and legal
persons derive rights therefrom — as stressed by ECJ — “through the intermediary of

implementing measures adopted by the Member States”??. In fact, “it would be

222 According to K. Lenaerts et al., supra note 93, ch. 27, at sec. 17.

23 Id. ch. 27, at sec. 18. Further comments on this matter, with specific reference to the Directive

on global minimum taxation, will be provided in chapter 5, at section 5.2.1, while arguing that

private parties can bring an action for the annulment of the Directive before the ECJ.

224 See M. Klamert & P. Loewenthal, Article 288 TFEU, in The EU Treaties and the Charter of
Fundamental Rights q at sec. C(2) (M. Kellerbauer et al. eds., Oxford University Press 2019).

225 ECJ, 15 July 1982, case C-270/81, Felicitas Rickmers-Linie v. Finanzamt fiir Verkehrsteuern,

para. 24.
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incompatible with the binding effect attributed to a directive by Article 189 to exclude,
in principle, the possibility that the obligation which it imposes may be invoked by those

concerned”??%. In fact,

the useful effect of such an act would be weakened if individuals were prevented from
relying on it before their national courts, and if the latter were prevented from taking it
into consideration as an element of Community law in order to rule whether the national
legislature, in exercising the choice open to it as to the form and methods for

implementation, has kept within the limits of its discretion set out in the directive®?’.

Therefore, to sum up, it follows from the foregoing that the internal market represents the
ultimate goal of the EU. In order to safeguard such a market, the fundamental freedoms
are of paramount importance. To this end, also to prevent Member States from restricting
such freedoms to the detriment of the internal market, the EU has the power to harmonise
national legislation through secondary laws, such as the Directives.

However, for the sake of the current investigation, it is necessary to examine the
relationship between primary and secondary EU law. More precisely, it is of great
importance to investigate whether there is any hierarchy between the TFEU provisions
and the Directives.

Hence, the following sections will try to answer the question of whether secondary law,
such as the one on global minimum taxation under investigation, has to comply with

primary laws’ provisions, such as those related to the fundamental freedoms.

226 ECJ, 1 Feb. 1977, case C-51/76, Nederlandse Ondernemingen v. Inspecteur der Invoerrechten
en Accijnze, para. 22.

227 ECJ, 24 Oct. 1996, case C-72/95, Kraaijeveld and others v Gedeputeerde Staten van Zuid-
Holland, para. 56.
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3.2. The interaction between primary law and the fundamental

freedoms vis-a-vis and secondary law

»228 and is crucial for the

This analysis appears to be of “real constitutional importance
current investigation.

On this matter, in fact, it will be argued that secondary law (like the Directive on global
minimum taxation at issue) has to comply with the TFEU provisions pertaining to the
fundamental freedoms. Consequently, a judicial review of the compatibility of the former
source with the latter freedoms should be admissible before the ECJ. In this regard, some
scholars have argued that, within the EU legal order, secondary EU laws are — clearly —
subordinate to the Treaties®.

Hence, as a prima facie conclusion, one could state that secondary EU law should follow
and comply with their primary sources, i.e. the TEU and TFEU with their provisions on
the free movements.

However, in the literature, it has been maintained that the provisions of the TFEU
concerning the fundamental freedoms are drafted in a general manner, thus not specifying
to whom they are addressed®*’. Thus, doubts can be raised regarding the need for
secondary EU laws to comply with the Treaties’ provision on the fundamental freedoms:
it does not seem perfectly clear whether the latter rules bind the EU Institutions.

Hence, if primary law does not (always) bind the EU Institutions, there might be no actual
hierarchy between the EU law’s sources, and therefore it might be legitimate for the EU
legislature to pass laws that clash with the free movement provisions.

However, it is worth stressing that when the EU legislature adopts secondary laws, it must
refer to the TFEU’s provisions in order to justify a given act. Simply put, the relevant

Institution has to identify in the Treaties the framework as well as the legal grounds to

228 K. Mortelmans, The Relationship between the Treaty Rules and Community Measures for the
Establishment and Functioning of the Internal Market — towards a Concordance Rule, 39
Common Market Law Review, q at sec. 1.2 (2002).

229 See R. Adam & A. Tizzano, Manuale Di Diritto Dell Unione Europea, supra note 194, pt. I,
ch. 111, at sec. 7; L. Daniele, Enciclopedia del diritto: Atti dell’Unione europea, supra note 220, §
at sec. 1.

230 According to R. Szudoczky, The Sources of EU Law and Their Relationships: Lessons for the
Field of Taxation, supra note 217, ch. 5, at sec. 5.3.3.
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enact a law?*!. It would further follow that the legality principle must be respected?*
(although the European Institutions enjoy a margin of discretion not available to the
Member States®*?).

In light of the foregoing, it seems more convincing to conclude that the Treaties are of a
higher ranking than derived laws. Hence, secondary law should not violate any of the
Treaties’ provisions, thus including the ones related to the fundamental freedoms.

From another perspective, it is worth highlighting the significance of the internal market
and the fundamental freedoms. Since these latter constitute the foundation stone of the
internal market, neither Member States’ laws nor the EU Institutions’ should violate the
primary law’s provisions by adopting a non-compliant law. In light of this conclusion,
some scholars have recognised a hierarchy between primary and secondary EU law?*,
and more specifically between secondary laws and the fundamental freedoms?*,

In fact, in the literature, it has been maintained that

the authors of the Treaties always assumed the existence of a hierarchy between (the
various sources of Union law). This emerges from Article 263 TFEU, under which an
action may be brought —in the Court of Justice or in the General Court — for the annulment
of acts of Union institutions, inter alia, on the ground of ‘infringement of the Treaties or
of any rule of law relating to their application’. Consequently, judicial review extends to
examining whether (secondary laws) are compatible with all superior legal rules (such as

the primary law)>°,

BIR. Adam & A. Tizzano, supra note 194, pt. I, ch. 111, at sec. 9.

232 See K. E. Sorensen, Reconciling Secondary Legislation and the Treaty Rights of Free
Movement, 36 European Law Review (2011).

On the principle of legality, its origins and its possible relevance within the EU, see G. Bizioli, //
Processo Di Integrazione Dei Principi Tributari Nel Rapporto Fra Ordinamento Costituzionale,
Comunitario e Diritto Internazionale, ch. IV, at sec. 7 (Cedam 2008).

233 See R. Szudoczky, supra note 217, ch. 7, at sec. 7.4.3.3.(iv); Mortelmans, supra note 228, 9 at
sec. 3.2. In fact, also J. Currall, Some Aspects of the Relation between Articles 30-36 and Article
100 of the EEC Treaty, 4 Yearbook of European Law, § at sec. V (1984). is of the opinion that
the fundamental freedoms provided by the Treaty of Rome were not applicable to the Community
institutions, thereby giving more flexibility to the Community legislature in balancing the relevant
interests.

234 See R. Szudoczky, supra note 217, ch. 5, at sec. 5.3.3.

235 R. Szudoczky, The Relationship between Primary, Secondary and National Law, in Research
Handbook on European Union taxation law § at sec. 4.1 (Christiana HJI Panayi et al. eds., Edward
Elgar 2020).

236 K. Lenaerts et al., EU Constitutional Law, supra note 93, ch. 23, at sec. 3.
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The current investigation, therefore, will adopt such interpretation which, from a
theological, systematic, and formal point of view, seems more accurate. In other words,

it seems appropriate to conclude that

at the top of the hierarchy of norms, there are the provisions of primary Union law,
including fundamental rights and the general principles of law whose observance the
Court of Justice ensures pursuant to Article 19 TEU. Since the institutions and bodies
have to act within the powers conferred upon them by the Treaties, secondary or derived
Union law is subordinate to those primary norms ... Therefore, in accordance with a
general principle of interpretation, an EU measure must be interpreted, as far as possible,

in such a way as not to affect its validity and in conformity with primary law as a whole
237

Following Syrpis’s words, primary law binds the legislative institution as long as it is still
possible for secondary law to be annulled for breaching such primary law, to be
interpreted with reference to primary law, or to be disapplied as a result of a conflict with

primary law?*®

. Nonetheless, to support or rebut these conclusions, it seems appropriate
to analyse the ECJ’s case law (see also chapter 4).

In fact, the Court interprets the EU law as a constitutional court>**. More precisely, it shall
ensure that, in the interpretation and application of the Treaties, the law is observed (see
Article 19(1) TEU) and, in accordance with the Treaties, it shall rule on actions brought
by a Member State, an institution or a natural or legal person; give preliminary rulings, at
the request of courts or tribunals of the Member States, on the interpretation of Union law
or the validity of acts adopted by the institutions; and rule in other cases provided for in
the Treaties (see Article 19 (3) TEU).

Hence, it is apparent that the Court plays a crucial role in the interpretation of EU law,

and — as a consequence — one needs to take into consideration its decision, especially the

ones herein relevant.

27 Id. ch. 23, at sec. 4.

238 See P. Syrpis, The Relationship between Primary and Secondary Law in the EU, 52 Common
Market Law Review, q at sec. 2 (2015).

239 According to K. Lenaerts et al., supra note 93, ch. 1, at sec. 28.
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3.2.1. The ECJ case law.

In this context, the literature has identified different (but not alternative) approaches
adopted by the Court in its case law. More precisely, there appear to exist two main lines
of reasoning: a first and uncommon one, in light of which the ECJ investigate the validity
of secondary legislation with reference to primary law (including the fundamental
freedoms)**’; and another one that seeks to avoid conflicts between the EU sources,
thereby interpreting secondary law so as not to infringe the Treaties and the fundamental
freedoms (the so-called consistent interpretation)?*!.

While in the first scenario the derived legislation that might infringe primary law (which
— clearly — assumes constitutional value) can — potentially — be invalidated by the ECJ; in
the other cases, secondary law spreads its effects — however — in line with the Treaties’
provisions, as clarified by an ECJ’s decision®*?,

In this context, however, some scholars have highlighted that the latter set of case law

reflects a more constitutionally orthodox position of the Court, since it strains the

240 On this matter it is possible to refer to European Parliament v. Council judgement, case C-
295/90, 7 July 1992; Germany v. European Parliament and Council decision, case C-376/98, 5
Oct. 2000; Gaz de France decision, case C-247/08, 1 Oct. 2009; Test-Achats judgement, case C-
236/09, 1 March 2011; the Digital Rights Ireland decision, joined cases C-293/12 and C-594/12,
8 Apr. 2014; and, more recently, Orde van Viaamse Balies decision, case C-694/20, 8 Dec. 2022.
See the in-depth analysis carried out in chapter 4, at section 4.1.2.3.2.

241 See, e.g., ECJ, 17 Sep. 2002, case C-413/99, Baumbast; ECJ, 4 June 2009, joined cases C-
22/08 and C-23/08, Vatsouras; ECJ, 19 Nov. 2009, joined Cases C-402/07 and C-432/07,
Sturgeon.

242 See K. E. Sorensen, Reconciling Secondary Legislation and the Treaty Rights of Free
Movement, 36 European Law Review, supra note 232; Syrpis, supra note 238, q at sec. 3 et seq.

It is noteworthy that the latter Author has also identified a third and fourth jurisprudence, in light
of which the ECJ — respectively — interprets primary and secondary law neutrally, or secondary
law as having a significant impact on the interpretation of primary law. More precisely, in the
first case, the Author “sees the impact which the Treaties may have on the interpretation of
secondary legislation, but one also sees the impact which secondary legislation may have on the
interpretation of the Treaties”; while, in the latter scenario, “ the conventional understanding of
the normative constitutional hierarchy is reversed, with the result that provisions in the Treaties
either are interpreted, or appear to be interpreted, in the light of secondary legislation” (see,
respectively, sections 3.3 and 3.4).

Furthermore, Szudoczky (see R. Szudoczky, The Sources of EU Law and Their Relationships:
Lessons for the Field of Taxation, supra note 217, ch. 5, at sec. 5.3.3.) has investigated the early
case law of the ECJ, in light of which the analysis of the compatibility of secondary law with
primary law was carried on with reference to the principles of free movement therein relevant,
and not with regard to the TFEU’s specific provisions on the four freedoms.
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interpretation of secondary law so that it is brought into conformity with primary law>*,
In these cases, in fact, “the wording of secondary EU legislation (is) interpreted, in so far
as possible, in a manner consistent with the provisions of the Treaties**.

It follows that, in general terms, the ECJ has the power to assess the compliance of
secondary law with primary law, although it can adopt different approaches. However,
when it is not possible to reconcile derived law with primary law, the ECJ can (and
should) annul the non-compliant secondary legislation.

Still, it is worth pointing out that in both case laws, primary law prevails over secondary
law: it is immaterial whether the Court interprets or annuals secondary laws. The Court’s
investigation so carried out constantly steams from the primary law’s provisions, which
— as a consequence — are of a higher hierarchy. Therefore, both case laws seem to
strengthen the interpretation that recognises a hierarchy between primary and derived

1 aw245

. As a consequence, such a position appears to be more reasonable and more robust
than the opposite interpretation that does not recognise such a hierarchy and, therefore, is
shared by the current investigation*°.

However, it has been stressed that the intensity of the scrutiny of secondary law differs
when the (ECJ) reviews secondary law on substantive grounds, on the one hand, and
procedural grounds, on the other hand: the Court “is much more willing to engage in the
review of secondary law on procedural grounds than on substantive grounds”?*’.

Then,

when scrutinizing secondary legislation, the Court still seems to be hesitant to effectively
enforce primary law norms of an economic nature. As a result, currently, the discretion

of the Union legislature seems to be more limited by classic fundamental rights (i.e.

243 According to Syrpis, supra note 238, q at sec. 3.2.

24 ECJ, 16 Apr. 2015, case C-540/13, European Parliament v Council, para. 38.

245 Although with regard to different sources, the Court has already recognised the existence of a
hierarchy of norms within the EU legal system (see ECJ, 23 Nov. 2000, case C-441/97,
Wirtschafisvereinigung Stahl and others v Commission, para. 32; ECJ, 15 Feb. 2001, case C-
230/99, Commission v France, para. 20).

246 See, for this viewpoint, also the conclusions of R. Szudoczky, supra note 217, ch. 5, at sec.
i
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political, civil or due process rights) and general principles than fundamental rights of an

economic nature or, for that matter, the Treaty freedoms?*®,

Despite this quantitative assessment®*’ (i.e. the case law’s trends), it is important to stress
— firstly — that “the extensive powers ... granted to the” EU Institutions must be “exercised
from the perspective of the unity of the market ...”**°. Consequently, the EU legislature
has to establish laws in order to guarantee the unity of the internal market. To this end,
the fundamental freedoms nature are clearly of utmost importance in this context: without
such freedoms, there is no internal market. Thus, the four freedoms, in light of their
crucial role, should not be breached by derived legislation.

It follows that if a consistent interpretation is not available, the Court should — without
limits — be able to invalidate such acts based on their incompatibility with the four
freedoms. Vice versa, if secondary law could clearly violate primary law, it would mean
that such a piece of legislation is contravening the internal market and its fundamental
(also, economic) freedoms: such an act would, eventually, disintegrate the internal area
(Article 26(2) TFEU), thus going against the object and purpose of the Union as well as
the Treaties’ provisions. In the author's view, such a situation would not be compliant
with the EU legal order and its ultimate purpose (i.e., the internal market).

Finally, it is worth stressing that, when the ECJ finds a secondary law not in line with
fundamental freedoms but concludes that its restrictive effects are justified and
proportionate®®!, the Court — nevertheless — evaluates whether such freedoms have been
infringed. In other words, the ECJ does investigate whether secondary law has violated
the Treaty’s provisions (also, on the fundamental freedoms), but to the extent that they
are justified and proportionate, such breaches are tolerated (see chapter 4, at section 4.1.5.

et seq.).

28 14
24 In fact, “an explanation for the low number of Community measures found invalid on the
grounds of incompatibility with free movement provisions could be that the measures taken by
the Community legislature contain very few restrictions which could come within the scope of
the prohibitions” (K. Mortelmans, The Relationship between the Treaty Rules and Community
Measures for the Establishment and Functioning of the Internal Market — towards a Concordance
Rule, 39 Common Market Law Review, supra note 228, q at sec. 6.)

0 ECJ, 20 Apr. 1978, joined cases C-80/77 and C-81/77, Reunis, para. 35.

251 See for an in-depth analysis R. Szudoczky, supra note 217, ch. 7, at sec. 7.4.4.2.
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Still, if the restrictions of the free movements are not justified and proportionate, the

relevant derived law should be invalidated.

3.2.1.1. The “exhaustive harmonisation” case law: absence of hierarchy?
To rebut the interpretation that recognises a hierarchy between primary and secondary
law, and therefrom the right of the Court to review the legality of the latter source vis-a-
vis the former, one could refer to the ECJ’s decisions related to the cases of so-called
exhaustive harmonisation®>?. These situations concern secondary laws that do not leave
the Member States any margin of discretion in the implementation phase. Such States,
hence, have to implement (into their legislation) the derived laws as they are, without any
alternative®>.
In this regard, the Court seems to investigate only the national laws vis-a-vis the relevant
secondary laws from which the former originate, without assessing the compatibility of
254

the former with the appropriate fundamental freedom. In fact, among other decisions™",

in Commission v Austria the Court held that

on this point, it must be observed that, since .... Directive ... carried out an exhaustive
harmonisation of the grounds on which the application of national rules raising obstacles
to trade in foodstufts complying with the directive may be justified, any national measure
relating thereto must be assessed in the light of the provisions of that harmonising

measure and not of Articles 28 EC and 30 EC (para. 42)%%°.

22 1t is worth mentioning what Szudoczky maintained with reference to tax law and full
harmonisation. She pointed out that “while indirect taxation is a comprehensively harmonised
area, its level of harmonisation has not yet reached exhaustiveness. As far as direct taxation is
concerned, it is very far from being exhaustively harmonized. This area is characterized by
fragmented or ‘patchwork’ harmonisation ... Undoubtedly, the latest developments in the EU
direct tax law ... indicate that the dynamics are changing” (R. Szudoczky, The Relationship
between Primary, Secondary and National Law, in Research Handbook on European Union
taxation law, supra note 235, 9 at sec. 6.).

233 See K. Mortelmans, supra note 228, § at sec. 5.3; K. E. Sorensen, Review of Legality of
Secondary Legislation Based on Infringements of the Rights of Free Movement, in Traditional
and alternative routes to European tax integration: primary law, secondary law, soft law,
coordination, comitology and their relationship q at sec. 8.4 (D. Weber ed., IBFD 2010); K.
Lenaerts et al., EU Constitutional Law, supra note 93, ch. 7, at sec. 110.

25 See, e.g., ECJ, 12 Oct. 1993, case C-37/92; ECJ, 13 Dec. 2001, case C-324/99.

25 E(CJ, 23 Jan. 2003, case C-221/00. See also the decisions therein cited.
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It appears to follow that, when a derived legislation fully harmonises a given matter, the
Court would not allow a review of its validity vis-a-vis primary laws*®. Some authors
have, in fact, stressed that “if national law complies with exhaustive harmonisation it is

257 and it is

most likely that there will be no infringement of the right of free movement
more likely that national rules will clash with the relevant secondary law.
However, one should — firstly — stress that, in such circumstances, the national court
referred the case to the ECJ on the grounds that a given national legislation did not seem
to have implemented a secondary law in compliance with the fundamental freedoms. The
Court, hence, was not asked to assess the compatibility of secondary laws vis-a-vis
primary laws, but its analysis was limited to the relevant national measures*®. Therefore,
in the already-mentioned decisions, the Court did not maintain that in case of full
harmonisation such secondary law was not subject to judicial review. It stated that
national measures implementing such rules had to be — firstly — assessed in light of the
relevant derived laws.

In many cases, in fact, national judges did not ask the Court to review the compatibility
of secondary laws with reference to primary law, thus allowing the Court to “avoid” such
assessment>>’. It follows that, if the referring Court had asked, the ECJ would — probably
— have assessed the compatibility of such derived legislation with the relevant primary
260

law

To this end, some scholars have argued that

the premise that primary law freedoms are excluded from an exhaustively harmonized
field holds true only when the legality of the harmonizing measure is not challenged in
light of the freedoms. Thus, as soon as there is doubt about the harmonising secondary

law’s compliance with the primary law freedoms and a claim to that effect is made to the

236 See G. Kofler, The Relationship between the Fundamental Freedoms and Directives in the
Area of Direct Taxation, Diritto e pratica tributaria internazionale, § at sec. 1 (2009); K. Lenaerts
et al., EU Procedural Law, ch. 5, at sec. 21 (Oxford University Press 2023).

257 According to K. E. Sorensen, supra note 253, 9 at sec. 8.4.2.

238 According to Id.

239 See Id. In fact, see ECJ case C-324/99 at para. 30 where the Court clarified that the referring
Court did not “question the validity” of a derived law vis-a-vis the relevant fundamental freedom,
thereby limiting its assessment to the legitimacy of the national legislation with the given
secondary law.

260 According, also, to the conclusion of R. Szudoczky, The Sources of EU Law and Their
Relationships: Lessons for the Field of Taxation, supra note 217, ch. 7, at sec. 7.2.9.
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Court, the freedoms reenter the exhaustively harmonized field and serve as a standard of
review for the act of secondary law. This is so because the possibility of reviewing the
legality of secondary law — including exhaustive harmonizing secondary law — in the light
of higher ranking primary law can never be excluded having regard to the constitutional

nature of the Union law?®'.

That said, the recalled ECJ decisions seemed based on the presumption of validity of
secondary law: since — e.g. — directives were presumably lawful (hence, compliant with
the Treaties’ provisions), it was primarily important for the ECJ to assess whether national
laws were compliant with the former rules. Such interpretation, however, did not exclude
the possibility, for the Court, to review the legality of derived laws with regard to primary
ones”®2,

From a different viewpoint, as it will be argued (see the following sections), if one
maintains that a derived law cannot be reviewed vis-a-vis primary law, then a violation
of the fundamental freedoms (if relevant) would occur, thereby entailing the progressive
impairment of the internal market. Such a conclusion seems to be even more correct with
reference to full-harmonising secondary laws: these cases, in fact, Member States would
not be able to implement them in a manner consistent with the Treaty?%, thereby allowing
such legislation (assuming that they clash with a fundamental freedom) to dismantle the
internal market irremediably.

It follows that, on this specific matter, it does seem correct to allow the ECJ (if required
to do so by the referring Court) to assess the compatibility of derived legislation with the
Treaties’ provisions (along with the compatibility of the national law with the relevant
secondary law) without any limits.

However, if one were to assume that judicial review of a full-harmonising secondary law
is not admissible, then Article 263 TFEU on the annullability of Union acts would not be
relevant anymore (see chapter 5, at section 5.2.1.). Nonetheless, there is no provision, as

well as case law, that might support this restrictive position.

261 R. Szudoczky, The Relationship between Primary, Secondary and National Law, in Research
Handbook on European Union taxation law, supra note 235, q at sec. 6.

262 According, also, to R. Szudoczky, supra note 217, ch. 7, at sec. 7.2.5.

263 According to ECJ, 13 July 1989, case C-5/98, Wachauf, at para. 22; ECJ, 17 June 1999, case
C-166/98, Socridis, at para.19.
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Moreover, it is worth mentioning what Szudoczky maintains with reference to tax law
and full harmonisation. Specifically, she points out that “while indirect taxation is a
comprehensively harmonised area, its level of harmonisation has not yet reached
exhaustiveness. As far as direct taxation is concerned, it is very far from being
exhaustively harmonized. This area is characterized by fragmented or ‘patchwork’
harmonisation’?%*,

Finally, it appears to be important to refer to the ECJ Swedish Match case law. In such a
case, the Court — first — stated that the relevant national law could not be interpreted in
light of the free movements’ provisions, but then it assessed the compatibility of such a
derived law with the appropriate fundamental freedom?%.

It follows from the above that, national measures have to be investigated vis-a-vis derived
laws; but then, if necessary, the ECJ should assess the compatibility of these latter with
the Treaties’ provision (i.e. also with the fundamental freedoms)?®° following its usual
approach (i.e. interpret or annual the relevant rules)®’.

To conclude, it seems to follow that primary law (with its fundamental freedoms) prevails
over secondary law, regardless of its level of harmonisation’®. Consequently, any
secondary law that could clash with primary law should — firstly — be interpreted
according to the Treaties’ relevant provision and, if a consistent interpretation is not
possible, it should — eventually — be invalidated.

In other words, it is possible to conclude that “the priority of secondary law in

exhaustively harmonised fields is merely a rule of application of a procedural and

264 R, Szudoczky, supra note 235, 9 at sec. 6. Nevertheless, the Author maintains that the latest
developments in the EU direct tax law indicate that the dynamics are changing.

265 See ECJ, 14 Dec. 2004, case C-210/03, at para. 59 et seq. Accordingly, see the Conclusions of
the Advocate General Cruz Villalon in the case C-216/11, Commission v France, at para. 35 et
seq. Similarly, see Conclusions of the Advocate General Greehoed, case C-221/00, at para. 44 et
seq.

266 See G. Kofler, The Relationship between the Fundamental Freedoms and Directives in the
Area of Direct Taxation, Diritto e pratica tributaria internazionale, supra note 256, q at sec. 1.
where the Author maintains that it is an “extreme” conclusion.

267 According to K. Mortelmans, The Relationship between the Treaty Rules and Community
Measures for the Establishment and Functioning of the Internal Market — towards a Concordance
Rule, 39 Common Market Law Review, supra note 228, q at sec. 6.2.2.

268 See, accordingly, the concluding remarks of R. Szudoczky, The Sources of EU Law and Their
Relationships: Lessons for the Field of Taxation, supra note 217, ch. 7, at sec. 7.2.5.
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practical nature, which does not reverse the normative hierarchy in the Union’s legal

Order”269

3.2.2. Further arguments in favour of the primacy of the primary law
with its fundamental freedom over secondary law: the internal market

and the individuals’ rights. A systematic perspective

Further comments can be made with regard to the primacy of primary law over secondary
law.
To begin with, some scholars have emphasised that the EU internal market is relevant for

270 Hence, such a

the economic factors of production, and for the whole of life in society
market is one of the economic and sociological goals of the Union, as appears from the
EU Treaties. Consequently, if the internal market is (one of) the ultimate goals of the EU,
then the freedoms are of paramount importance in the European legal order. In fact, they
are fundamental for such an internal area and for the EU society which relies on them.
In light of the foregoing, it appears more reasonable to conclude that every legal act (also
of the EU Institutions) has to comply with the Treaties and — thus — with its fundamental
freedoms. In other words, it is apparent that the Treaties provisions (with specific regard
to the fundamental freedoms ones) prevail over derived laws.

In fact, if one claims that the four freedoms do not have such relevance, the following
question arises: is it possible to establish and guarantee an internal market, as provided
by the TFEU, without safeguarding all the fundamental freedoms?

In other words, can an internal market really exist if, e.g., the investments and capital are
restricted by Member States’ laws or the EU legislature itself? Would such a market still
be an “area without internal frontiers” (Article 26 TFEU)? Probably, it would not, and the
Treaties provisions would become irrelevant.

Therefore, the fundamental freedoms, as part of the Treaties, should prevail over

secondary laws which, if not compatible with the former rules, ought to be annulled,

209 R, Szudoczky, supra note 235, 9 at sec. 6.
210 See K. Lenaerts et al., EU Constitutional Law, supra note 93, ch. 7, at sec. 10.
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unless a consistent interpretation is foreseeable or such restrictions are necessary to
pursue a more relevant goal (thus being justified and proportionate)®’!.

Stating the opposite, thus refusing to investigate the legitimacy of secondary law with
reference to the four freedoms (thereby preventing the ECJ from annulling such an act, if
necessary), seems — in the author’s view — not perfectly aligned with Treaties’ provisions
and the ultimate goal of the EU: the internal market and its fundamental freedoms are of
utmost importance, and the EU legislature (as well as the national ones) has to act
accordingly.

Moreover, from another perspective, it is worth highlighting that the four freedoms’

provisions confer rights on individuals®’?

. As a consequence, if a national law restricts
one of the fundamental freedoms, then an individual’s right would be impaired. Such a
person should then be able to refer the case to a national Court, asking for the invalidation
of such a rule on the basis that it clashes with the higher-ranked TFEU provision.

That said, one should wonder whether a legal system could be coherent if the four
freedoms could constitute rights to individuals (with respect to non-compliant national
laws) but — at the same time — they could be disregarded by the EU legislature, i.e. by the
same EU institution that should act in order to safeguard the fundamental freedoms (as
necessary elements of the internal market). It would not seem to be a reasonable system:
as a matter of fact, if in one case the Treaty’s provisions on the four freedoms prevail
(e.g., over non-compliant Member States’ laws), then they should do so in all other cases
(e.g. a Directive that clashes with the free movement of capital). Otherwise, the same
fundamental freedom safeguarded in the first scenario would be violated in the second
case. Hence, on the one hand, the four freedoms could give rise to rights; but on the other
hand, they could be disregarded.

To clarify such possible misalignment, one could assume the following scenario: a
national law which restricts (disproportionately and unjustifiably) the free movement of
capital; and a Directive that breaches the same free movement of capital

(disproportionately and unjustifiably). While in the first scenario the individuals could

271 On this matter, see chapter 4, at section 4.1.5. in which the analysis of such elements has been
carried out.

272 See R. Adam & A. Tizzano, Manuale Di Diritto Dell 'Unione Europea, supra note 194, pt. IV,
ch. 1, at sec. 2; K. Lenaerts et al., supra note 93, ch. 23, at sec. 21. and ECJ, 5 March 1996, joined
cases C-46/93 and C-48/93, para. 23, Brasserie du Pécheur and Factortame.
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refer the case to the national Courts in order to revoke such a piece of legislation on the
grounds that it breaches their right to a free movement of capital; the second scenario
would not determine such investigation, thus allowing a secondary law to (eventually)
breach the same individuals’ right to a free movement of capital.

Such different outcomes, stemming from similar situations, do appear not to be justified
and in conformity with the Treaties. If the freedoms ought to be respected by national
laws, it is hard to accept that they can be disregarded by secondary laws (unless
proportionate and justified) without any limit or review by the ECJ.

As a consequence, if secondary law could breach the four freedoms without any judicial
review, these latter rights — de facto — would not be granted at all within the EU.
Moreover, if secondary law (unlike national laws) could unrestrictedly breach one of the
fundamental freedoms, the internal market (built on the same freedoms) would not be
safeguarded. If so, the EU might lose its significance and never reach its ultimate goal.
Such an outcome, therefore, does not seem to be in line with the Treaties’ provisions and
seems illogical from a systematic and theological perspective.

However, one could further wonder what the actual role and legal value of the derived
sources would be, from an international law perspective, if they could — without
restrictions — breach the provisions of the EU Treaties. In fact, if a secondary law could
violate the Treaties’ provisions, the latter would have the same legal value as the TFEU
and TEU (i.e. international treaties). As a consequence, derived laws could — later —
overcome the Founding Treaties. In other words, according to this interpretation, a
secondary law could lawfully contradict the Treaties’ provisions based on the principle
lex posterior derogat priori.

Nonetheless, such an interpretation is hardly acceptable since — on the one hand — derived

laws do not seem to have the legal value of international treaties?’*; and, on the other

273 See M. R. Saulle, Enciclopedia del Diritto: Direttiva comunitaria 9 at sec. 1 (Giuffré 1998).
However, some scholars have emphasised that, although subordinate to the TFEU and TEU
(which form the legal bases), in certain cases derived laws provide rules that — de facto —
supplement primary law (see R. Adam & A. Tizzano, supra note 194, pt. I, ch. 3, at sec. 8; L.
Daniele, Enciclopedia del diritto: Atti dell’Unione europea, supra note 220,  at sec. 1.; see also
ECJ, 27 Nov. 2012, case C-370/12, Pringle, para. 32). In this case, such acts are qualified as
supra-legislative, thus prevailing over other secondary laws (conversely, see ECJ, 21 Jan. 2003,
case C-378/00, Commission v. Parliament and Council, para. 39).

Nonetheless, both kinds of derived laws originate from the Treaties’ provisions, and —
consequently — are subordinate thereof. Hence, although there might be a hierarchy among
different secondary laws, the Treaties’ provisions form their legal bases.
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hand, the legal basis of secondary laws is to be found in the TFEU provisions (and TEU).
Therefore, derived laws do not possess the legal value of the Treaties.

To further support the previous conclusion, in fact, one should note that the ECJ cannot
annul the Treaties’ provisions, unlike secondary laws (see Article 263 TFEU). It follows
that primary laws stand on the highest ranking of the EU law sources (like a Constitution),
unlike the lower-ranked secondary laws, which are — in fact — subject to the Court’s
review also with respect to their compatibility with the Treaties’ provisions. It follows
that secondary laws are not international treaties, thus being of lower value than the TFEU
and TEU.

Therefore, derived laws should be coherent with the primary laws (including the

provisions on the four freedoms) from which they originate.

3.2.2.1. Fundamental freedoms and fundamental rights as primary law
sources
In order to prove that there is a hierarchy between primary law (with its fundamental

rights) and secondary law, one can also stress the following.

Although its function is different, the Charter of Fundamental Rights of the European
Union (from now on, Charter) provides, in its Preamble, that “the Union ensures the free
movement of persons, goods, services and capital, and the freedom of establishment”.
Some scholars, in fact, have pointed out that the “fundamental freedoms were a
prerequisite for the establishment of the Common Market — and the fundamental rights
were its result. In short, what the fundamental freedoms created the fundamental rights
must now seek to legitimate™?’4,

Hence, even if for a different purpose, this primary law recognises, once again, the

importance of the four freedoms, thus stressing that the EU has to take actions in order to

ensure and safeguard the internal market with its fundamental freedoms.

274 T. Kingreen, Fundamental Freedoms, in Principles of European Constitutional Law 51549,
111, at sec. 1 (A. von Bogdandy & J. Bast eds., Hart Publishing 2009).

For an in-depth analysis of the role of fundamental rights vis-a-vis fundamental freedoms, see V.
Trstenjak & E. Beysen, The Growing Overlap of Fundamental Freedoms and Fundamental
Rights in the Case Law of the ECJ, European Law Review (2013); F. de Cecco, Fundamental
Freedoms, Fundamental Rights, and the Scope of Free Movement Law, 15 German Law Journal,
2014, at 383-406.
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In this context, some scholars have also suggested that “the market freedoms guaranteed
by the EC Treaty constitution can be understood as agreed extensions of ‘freedom of
trade’ deriving ultimately from a basic ‘right to liberty’’*’* provided in Article 6 of the
Charter.

It would follow that the four freedoms are (somewhat) also fundamental rights, thus being
primary laws as the Charter. As a consequence, secondary laws have to be in line with
the fundamental freedoms; conversely, the Charter provision (i.e. Article 6 from which
the four freedoms might steam) would be breached.

In this regard, in fact, some scholars are of the opinion that the fundamental freedoms and
the Charter’s provisions have the same legal value since Article 6(1) TEU states that the
Charter should not be subordinate to the TFEU or TEU because it has “the same legal
value as the Treaties”. Consequently, both sources are primary laws?’6.

However, with specific regard to the relationship between fundamental freedoms and
rights, the ECJ has never clarified such a point. Still, some scholars have suggested that
— sometimes — the fundamental rights are useful to ensure the four freedoms?’” and — some
other times — the free movement provisions allow the fundamental rights to be
applicable®™®. In light of this view, both rules appear to be strictly connected and
interdependent, thus having the same legal value.

In the literature, however, it has been highlighted that the ECJ has already balanced a

fundamental freedom with a relevant fundamental right (or vice versa)?’’; and has used

25 E. Petersmann, International Trade Law, Human Rights and Theories of Justice, in Law in the
Service of Human Dignity 49 (S. Charnovitz et al. eds., Cambridge University Press 2009). See,
also, R. Mastroianni, Diritti Dell'uomo e Liberta Economiche Fondamentali Nell ordinamento
Dell’Unione Europea: Nuovi Equilibri?, 11 diritto dell’Unione europea, 9 at sec. VII (2011).

276 See V. Skouris, Fundamental Rights and Fundamental Freedoms: The Challenge of Striking
a Delicate Balance, 17 European Business Law Review, 2006, at 225-39; Mastroianni, supra
note 275.

277 See ECJ, 18 June 1991, case C-260/89, ERT, para. 43; ECJ, 26 June 1997, case C-368/95,
Familiapress, para. 24; ECJ, 11 July 2002, case C-60/00, Carpenter, para. 40 et seq. On this
matter, see Mastroianni, supra note 275, 9 at sec. I1I(A).

278 See Id. q at sec. III(B). In this regard, e.g., ECJ, 12 June 2003, case C-112/00, Schmidberger,
para. 78; ECJ, 14 Oct. 2004, case C-36/02, Omega, para. 35.

2 See Id. 9 at sec. IV. On the matter, e.g., see para. 78 of the Schmidberger decision; Omega
decision, para. 35; ECJ, 11 Dec. 2007, case C-438/05, International transport workers' federation
and finnish seamen's union, para. 45; ECJ, 18 Dec. 2007, case C-341/05, Laval un Parneri, para.
93.
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the fundamental rights in order to clarify the perspective and scope of the a given

fundamental freedom?®°. In the Viking case, in fact, the Court stated that

the Community has thus not only an economic but also a social purpose, the rights under
the provisions of the Treaty on the free movement of goods, persons, services and capital
must be balanced against the objectives pursued by social policy which include ... inter

alia, improved living and working conditions (para. 79).

It seems to follow that fundamental freedoms and fundamental rights have been
investigated together as if they have the same legal value.

In light of the foregoing, one can hold that there appears to be no hierarchy between these
fundamental sources; thus, it looks like both fundamental rights and — consequently —
fundamental freedoms are primary laws>®!.,

In other words, if secondary laws have to comply with the Charter (which has been
qualified as primary law) and the four freedoms have the same legal value as such latter

source, then secondary laws should be compliant also with the fundamental freedoms.

3.2.2.2. The annulment procedure applicable to secondary laws which
infringe the Treaties: a brief introduction
From another perspective, to support the conclusion that the fundamental freedoms (as

part of the EU Treaties) are primary laws that secondary laws should not violate, one can
also refer to the annulment procedure provided by the TFEU (although it will be
investigated thoroughly in chapter 5).

More precisely, Article 263 TFEU confers to the ECJ the power to review the legality of
legislative acts, such as secondary laws, on the grounds of an infringement of the Treaties

(thus including its provisions on the fundamental freedoms). It follows that these former

Mastroianni is of the opinion that the entry into force of the Treaty of Lisbon, with its reference
to the Charter of Fundamental Rights of the European Union (see Article 6 TEU), has not changed
the conclusion that fundamental freedoms and fundamental rights have equal value. In fact, the
Author states that fundamental rights have always been qualified as primary law (like the
fundamental freedoms), and the reference made by Article 6 TEU on the role of the Charter simply
reaffirms their central value.

280 According to Skouris, supra note 276, at sec. E.

281 According to Id.
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rules must comply with the latter’®*: denying the supremacy of primary law (with its
provisions on the fundamental freedoms) over secondary law would, in fact, deprive the
ECJ of one of its prerogatives provided by the Treaties.

Consequently, maintaining that secondary laws do not have to comply with the
fundamental freedoms seems incorrect (i.e. non-compliant with Article 263 TFEU).
However, the ECJ has already — indirectly — rebutted such a view. In fact, it has stated
that every act of the EU legislature “which is brought into force in accordance with the
Treaty must be presumed to be valid”?*?. By serving the purpose of legal certainty?%4, the
Court has thus stated that secondary laws must comply with the Treaties with their
fundamental freedoms?>®>,

Conversely, if derived laws are found not to be in line with the Treaties (and also with the
four fundamental freedoms), they ought to be illegitimate: derived laws “are fully
effective so long as they have not been declared to be invalid”?¢. Hence, it is clear that
the Court can review the legality of lower-ranked secondary laws in order to assess if the
higher-ranked Treaties provisions have been breached (thus including the provisions on

the four freedoms).

3.2.2.3. Brief remarks

In light of the foregoing, it seems reasonable to conclude that primary laws, with their
provisions on the four freedoms, prevail over secondary laws since the Treaties appear to
have a constitutional value.

Some scholars, in fact, have argued that the EU has a “legal constitution” that should not
be breached by the derived laws, thereby concluding for the existence of a hierarchy

between these sources??’.

282 See P. Acconci, Quale Gerarchia Delle Fonti Nel Nuovo Diritto Dell Unione, 11 diritto
dell’Unione europea,  at sec. 2 (2005).

283 ECJ, 13 Feb. 1979, case C-101/78 Granaria BV v Hoofdproduktschap voor
Akkerbouwprodukten, para. 4. See, more recently, ECJ, 5 Oct. 2004, case C-475/01, Commission
v Greece, para. 18.

284 According to R. Szudoczky, The Sources of EU Law and Their Relationships: Lessons for the
Field of Taxation, supra note 217, ch. 7, at sec. 7.2.1.

285 Also according to /d.

286 ECJ, case C-101/78, para. 5.

287 P, Syrpis, The Relationship between Primary and Secondary Law in the EU, 52 Common
Market Law Review, supra note 238, q at sec. 4.
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However, a different and “less hierarchical” interpretation recognises to the EU
legislature the power to define the meaning of the same Constitution (i.e. the Treaties),
thereby allowing the political bodies to limit the application of the primary law via
derived laws?*®. However, the ECJ seems unable to provide a straightforward solution to
the uncertain relationship between EU sources?®.

Nonetheless, even if one would share this less hierarchical view, it is relevant to stress
that the EU legislature acts according to the TFEU. Hence, limitations to primary laws
might be admissible (as also stated by the ECJ; see chapter 4), but a violation of the
provisions of the Treaties should not. Otherwise, also the principle of legality would be
unjustifiably breached.

To conclude, the current analysis will investigate the fundamental principles that seem

relevant for the current study, thereby assuming that they should prevail over secondary

laws for the reasons mentioned above?*’.

3.3. The free movement of capital and freedom of establishment as

relevant for the current study

In the previous sections, it has been assessed that derived laws have to comply with the
primary ones and their fundamental freedoms. As a consequence, with reference to the
current investigation, the Directive on global minimum taxation should not breach any of
the primary rules.

Although it will be argued that it does violate (in certain circumstances) the TFEU’s
provisions on the fundamental freedoms, not all such four freedoms are herein relevant.
In fact, since the Directive at issue concerns certain groups’ taxation, the free movement
of goods (Articles 28 et seq. TFEU), persons (Article 45 et seq. TFEU) and the freedom

to provide services (Articles 56 et seq. TFEU) are not relevant.

28 Id. See also R. Barents, The Community and the Unity of the Common Market: Some
Reflections on the Economic Constitution of the Community, 33 German Yearbook of
International Law, 9 at sec. IV(1) (1990).

289 Barents, supra note 288, 9 at sec. IV(1). See, for further critical comments, K. E. Sorensen,
Reconciling Secondary Legislation and the Treaty Rights of Free Movement, 36 European Law
Review, supra note 232.

290 See P. Syrpis, supra note 238, 9 at sec. 4. for further comments in favour, but also against, this
interpretation.
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As a matter of fact, the Directive under scrutiny applies to multinational and large-scale
domestic groups (see chapter 2, at section 2.3) without involving the movement of goods,
persons or services. For this reason, in light of the ECJ’s case law that will be analysed,
the freedom of establishment and the free movement of capital are herein applicable.
That said, the current investigation will argue that, although the freedom of establishment
is mainly applicable in the context of the Directive, there are certain cases in which the
free movement of capital applies. It will be demonstrated that the Directive does not
respect the TFEU’s provisions, and thereby it seems necessary to investigate the
compatibility of such a derived law with the fundamental freedoms.

However, in order to carry on the investigation, a preliminary analysis regarding the
relevant freedoms is necessary. Once their scope of application has been identified, the
relationship between the two freedoms will be explored, also in light of the ECJ’s case

law.

3.3.1. The freedom of establishment

After the free movement of workers (Article 45 TFEU), Article 49 TFEU (which has a
direct effect®!) outlines the freedom of establishment for EU companies (and individuals,
which — however — are not relevant for the current analysis)**2.

It provides that

within the framework of the provisions set out below, restrictions on the freedom of
establishment of nationals of a Member State in the territory of another Member State
shall be prohibited. Such prohibition shall also apply to restrictions on the setting-up of
agencies, branches or subsidiaries by nationals of any Member State established in the
territory of any Member State.

Freedom of establishment shall include the right to take up and pursue activities as self-
employed persons and to set up and manage undertakings, in particular companies or
firms within the meaning of the second paragraph of Article 54, under the conditions laid
down for its own nationals by the law of the country where such establishment is effected,

subject to the provisions of the chapter relating to capital.

21 According to ECJ, 21 June 1974, case C-27/4, Reyners v Belgium, para. 30.
22 See, extensively, S. Dorigo, Residenza Fiscale Delle Societa e Liberta Di Stabilimento
Nell’Unione Europea, ch. 11l (Cedam 2012).
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Thus, in light of the above, a company (in compliance with Article 54 TFEU) “may be
established, within the meaning of the Treaty, in more than one Member State ... through
the setting-up of agencies, branches or subsidiaries”. However, “the concept of
establishment within the meaning of the Treaty is ... a very broad one, allowing a
Community national to participate, on a stable and continuous basis, in the economic life
of a Member State other than his State of origin and to profit therefrom, so contributing
to economic and social interpénétration within the Community in the sphere of activities
as self-employed persons”?*.

As the ECJ put it in the Factortame Il decision (25 June 1991, case C-221/89), the
provision “involves the actual pursuit of an economic activity through a fixed
establishment in another Member State for an indefinite period” (para. 20). In other
words, it presupposes “the actual establishment of the company concerned in the host
Member State and the pursuit of genuine economic activity there”?*,

More precisely, in principle?®®, the EU companies (i.e. the ones within the meaning of
Article 54(2) TFEU?*°) have the right to “set up and manage undertakings” wherever

preferred in the European Union or the right to transfer a company from one Member

State to another; and the right to set up agencies, branches or subsidiaries in the territory

23 ECJ, 30 Nov. 1995, case C-55/94, Gebhard, para. 24 et seq.

24 ECJ, 12 Sep. 2006, case C-196/04, Cadbury Schweppes, para. 54.

295 As pointed out in the literature, “because of the artificial nature of the corporate entity, it is
difficult simply to extrapolate to companies principles (such as non-discrimination) which are
relatively easy to apply to individuals” (C. Bernard, The Substantive Law of the EU: The Four
Freedoms, ch. 10, at sec. D(1) (Oxford University Press 2013).

According to K. Lenaerts et al., EU Constitutional Law, supra note 93, ch. 7, at sec. 63., the
freedom of establishment applies differently for natural persons than for companies. Still, in this
context, Bernard noted that, in light of the ECJ’s case law, the companies’ right to leave their
jurisdictions is limited, unlike the case of individuals (see on this matter C. Bernard, supra, at ch.
10, at sec. D(2)).

2% It provides that “companies or firms formed in accordance with the law of a Member State and
having their registered office, central administration or principal place of business within the
Union shall, for the purposes of this Chapter, be treated in the same way as natural persons who
are nationals of Member States.

‘Companies or firms’ means companies or firms constituted under civil or commercial law,
including cooperative societies, and other legal persons governed by public or private law, save
for those which are non-profit-making”.
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of any Member State. The former scenario represents the right to a so-called primary
establishment, while the latter refers to the right to a so-called secondary establishment®®’.
Following the ECJ’s wording, “freedom of establishment is not confined to the right to
create a single establishment within the Community but includes freedom to set up and
maintain, subject to observance of the professional rules of conduct, more than one place
of work within the territory of the Member States”>®. It is apparent from the foregoing
that the right to carry on an activity in different Member States is consistent with the
European internal market, intended as an area without constraints. As a consequence, in

principle, any measure that should restrict the freedom of establishment would not be

compliant with the Treaties’ provisions.

3.3.2. Free movement of capital under Article 63 TFEU

It is also necessary to clarify the scope of application of the free movement of capital®”.

To begin with, one of the main provisions on the free movement of capital is Article 63

of chapter 4 of the TFEU (entitled “capital and payments”), which states that

within the framework of the provisions set out in this Chapter, all restrictions on the
movement of capital between Member States and between Member States and third
countries shall be prohibited.

Within the framework of the provisions set out in this Chapter, all restrictions on
payments between Member States and between Member States and third countries shall

be prohibited.

The free movement of capital substantiates the tasks contained in Article 26 TFEU and,

specifically, the establishment of the internal market and Economic Monetary Union®%,

297 An in-depth analysis is provided by P.G. Xuereb, Article 49, in Treaty on the Functioning of
the European Union — A Commentary 9§ at sec. 6.2 et seq. (H.J. Blanke & S. Mangiameli eds.,
Springer 2021).

P8 ECJ, 15 Feb. 1996, case C-53/95, Inasti, para. 10.

2% For further considerations on the concept of “capitals”, see D. Smit, Freedom of Investment
between EU and Non-EU Member States and Its Impact on Corporate Income Tax Systems within
the European Union, ch. 2, at sec. 3.6 (Center for Economic Research 2011).

300 According to S. Hindelang, The Free Movement of Capital and Foreign Direct Investment, ch.
1, at sec. 2 (Oxford University Press 2009). See, for further comments, J. Snell, Free Movement
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In fact, such freedom constitutes a necessary support for the already introduced four
freedoms as long as a transaction in goods or services, or establishment in another
Member State quite will often require investments, hence, movements of capital from and
to another Member State®°!.

Along with the implementation of the Economic and Monetary Union (which led to the
common currency>??), the liberalisation of capital movements was a precondition for the

implementation of the other fundamental freedoms>®. In the ECJ words, as maintained

in the Casati decision®*,

the free movement of capital constitutes, alongside that of persons and services, one of
the fundamental freedoms of the Community ... (and the) freedom to move certain types
of capital is, in practice, a pre-condition for the effective exercise of other freedoms

guaranteed by the Treaty, in particular the right of establishment (para. 8).

Although the free movement of capital seems to be fundamental for the whole EU system,
the previous provisions in this regard were less rigorous, and such freedom was not as

305 Nonetheless, from late 1980, relevant

unrestricted as the other three economic rights
actions to liberalise and guarantee such freedom were introduced. The turning point was
Directive 88/361 of 24 June 1988, which entered into force on 1 July 19903, In fact,
Article 1(1) of the Directive, which was devoted to “the implementation of Article 67 of
the Treaty” on the progressive liberalisation of the movement of capital between Member
States, provided that “Member States shall abolish restrictions on movements of capital

taking place between persons resident in Member States”. Hence, already in the 1981

Casati decision, the Court maintained that “capital movements are also closely connected

of Capital: Evolution as a Non-Linear Process, in The evolution of EU Law (P. Craig & G. de
Burca eds., Oxford University Press 2021).

301 According to K. Lenaerts et al., EU Constitutional Law, supra note 93, ch. 7, at sec. 101.

392 On this matter, see Hindelang, supra note 300, ch. 1, at para 2(a).

303 According to /d.

304 See ECJ, 11 Nov. 1981, case C-203/80.

305 See, for an overview of the historical evolution of the Treaty’s provision, D. Smit, Freedom of
Investment between EU and Non-EU Member States and Its Impact on Corporate Income Tax
Systems within the European Union, supra note 299, ch. 2, at sec. 3.7; S. M. Seyad, Article 63, in
Treaty on the Functioning of the European Union — A Commentary, supra note 205, ch. 2.

306 According to R. Adam & A. Tizzano, Manuale Di Diritto Dell Unione Europea, supra note
194, pt. IV, ch. IV, at sec. II1. See for further details S. M. Seyad, supra note 205, ch. 2, at sec. 2.
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with the economic and monetary policy of the Member States. At present, it cannot be
denied that complete freedom of movement of capital may undermine the economic
policy of one of the Member States or create an imbalance in its balance of payments,
thereby impairing the proper functioning of the Common Market” (para. 9)*"’.
Nonetheless, with the introduction of the new Article 56 EC (now Article 63 TFEU), the
Directive was overcome, and the new Treaty provision further liberalised the movement
of capital also with regard to third countries (a matter which was already addressed by
Article 7 of the 1988 Directive).

That said, the current provision of TFEU does not define the term movement of capital
(or payment, under Article 63(2) TFEU, herein not relevant). Nevertheless, the ECJ held

that, inasmuch as the Treaty provision on the free movement of capital

substantially reproduces the contents of Article 1 of Directive 88/361, and even though
that directive was adopted on the basis of Articles 69 and 70(1) of the EEC Treaty, which
have since been replaced by Article 73b et seq. of the EC Treaty, the nomenclature in
respect of movements of capital annexed to Directive 88/361 still has the same indicative
value, for the purposes of defining the notion of capital movements, as it did before the
entry into force of Article 73b et seq., subject to the qualification, contained in the

introduction to the nomenclature, that the list set out therein is not exhaustive>®®.

It follows that, to determine the scope of application of Article 63 TFEU, one should refer
to Annex [ of Directive 88/361, which mentions — among others and not exclusively — to

operations carried out by any natural or legal person such as “direct investments”,

307 However, at section10, the Court clarified that “for those reasons, Article 67(1) differs from
the provisions on the free movement of goods, persons and services in the sense that there is an
obligation to liberalize capital movements only ‘to the extent necessary to ensure the proper
functioning of the Common Market’. The scope of that restriction, which remained in force after
the expiry of the transitional period, varies in time and depends on an assessment of the
requirements of the Common Market and on an appraisal of both the advantages and risks which
liberalization might entail for the latter, having regard to the stage it has reached and, in particular,
to the level of integration attained in matters in respect of which capital movements are
particularly significant”. Hence, at that time, such freedom did not have direct effect.

308 ECJ, 16 March 1999, case C-222/97, Trummer and Mayer, para. 21. Accordingly, ECJ, 5
March 2002, joined cases C-515/99, C-519/99 to C-524/99 and C-526/99 to C-540/99, Reisch
and others, para. 30; ECJ, 5 July 2005, case C-376/03, D., para. 24; ECJ, 23 Feb. 2006, case C-
513/03, van Hilten-van der Heijden, para. 39.
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“investments in real estate”, various operations in securities, “credits related to
commercial transactions”, “financial loans”, and “personal capital movements”.

In light of the foregoing, it is apparent that, under Article 63 TFEU, any restriction of the
movement of capital, as defined by the Directive, between Member States or between
Member States and third countries are prohibited*”. In other words, Article 63 TFEU
prohibits any measure that, directly or indirectly (see section 3.3.3. et seq.), discriminates
against cross-border movements of capital (that are in a comparable situation, see section
3.3.3.3.), thereby treating — unjustifiably and not proportionally — such situations in a
different way>'°,

A final consideration regarding Article 63 TFEU is necessary. As the ECJ put it in the

Skatteverket decision,

as regards the movement of capital between Member and non-member States, Article
56(1) EC, in conjunction with Articles 57 EC and 58 EC, may be relied on before national
courts and may render national rules that are inconsistent with it inapplicable, irrespective

of the category of capital movement in question (para. 27).

Hence, it was concluded in the Sanz de Lera decision that such a provision “lays down a
clear and unconditional prohibition for which no implementing measure is needed” (para.
41)*'!. In other words, Article 63 TFEU has direct effects®'?, i.e. it confers rights on
individuals which they can rely on before the courts (see the Sanz de Lera decision, at

para. 41).

309 Also, e.g., according to — respectively — ECJ, 12 Oct. 2013, joined cases C-105/12 to C-107/12,
Essent, para. 39 and ECJ, 18 Jen. 2018, case C-45/17, Jahin, para. 21.

310 See, on this matter, Test Claimants in the FII Group Litigation decision at para. 46; ECJ, 16
July 2015, case C-485/14, Commission v France, at para. 25 et seq.

3ITECI, 14 Dec. 1995, joined cases C-163/94, C-165/94 and C-250/94; similarly, ECJ, 23 Feb.
1995, joined cases C-358/93 and C-516/93, Bordessa, para. 33.

312 See Sanz de Lera at para. 47. Similarly, ECJ, 15 Jan. 1986, case C-44/84, Hurd, para. 47.
However, in the previous Casati decision (i.e. the already-mentioned case C-203/80), the ECJ
held that Article 67 EEC did not have direct effects, due to insufficient liberalisation of the rules
on capital. On this matter, see further comments of G. Bizioli, I/ Processo Di Integrazione Dei
Principi Tributari Nel Rapporto Fra Ordinamento Costituzionale, Comunitario e Diritto
Internazionale, supra note 232, ch. 1, at sec. 3.1; K. Lenaerts et al., EU Constitutional Law, supra
note 93, ch. 23, at sec. 32.
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3.3.2.1. Direct and portfolio investment: a clarification

Another consideration is also helpful for the current investigation. In particular, Article
63 TFEU covers — among other movements, as provided by the already-introduced
Directive 88/361/EEC — the free movement of capital also intended as investments. Such
conclusion clearly derives, on the one hand, from Article 64 TFEU (concerning certain
restrictions which are allowed, see chapter 4, at section 4.4.7.), which refers to “direct
investment”; and, on the other hand, from the ECJ’s case law, which has stated that
313

Article 63 TFEU concerns also the investment of funds

In the Commission v Netherlands decision, in fact, the Court stated that

movements of capital for the purposes of Article 56(1) EC thus include in particular direct
investments in the form of participation in an undertaking through the holding of shares
which confers the possibility of effectively participating in its management and control
(“direct’ investments) and the acquisition of shares on the capital market solely with the
intention of making a financial investment without any intention to influence the

management and control of the undertaking (‘portfolio” investments) (para. 19)3'4

Therefore, in this context, what matters is the investment character, referred to “as the
acquisition of cross-border claims to income in the hope of getting a return from it in the
future”'*. Hence, such investments, which are a subcategory of “capital” under Article
63 TFEU?'®, can take two different forms: the so-called direct investments and the so-
called portfolio investments.

With reference to the first category, the Directive 88/361/EEC, in its Annex I, clarifies its
meaning by referring to the “establishment and extension of branches or new
undertakings belonging solely to the person providing the capital, and the acquisition in
full of existing undertakings” or to “participation in new or existing undertaking with a

view to establishing or maintaining lasting economic links”; along with “direct

313 According to ECJ, 31 Jan. 1984, joined cases C-286/82 and 26/83, Luisi and Carbone v
Ministero del Tesoro, at para. 21.

314 ECJ, 28 Sep. 2006, joined cases C-282/04 and C-283/04.

315 S. Hindelang, The Free Movement of Capital and Foreign Direct Investment, supra note 300,
ch. II, at sec. 2(c)(3).

316 According to Id. ch. 11, at sec. 4(d).
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investments on national territory by non-residents” and “direct investments abroad by
residents”.

In the literature, in fact, it has been maintained that

the concept of direct investment is a very broad one (as) the concept of direct investment
includes the establishment and extension of branches or new undertakings belonging
solely to the person providing the capital as well as the acquisition in full of existing

undertakings ... 3'7,

However, such kind of financial relationship is further defined in the mentioned 1988

Directive’s “explanatory notes” as

an investment where the block of shares held by a natural person of another undertaking
or any other holder enables the shareholder, either pursuant to the provisions of national
laws relating to companies limited by shares or otherwise, to participate effectively in the

management of the company or in its control.

Then, differently from the previous one, but still relevant under Article 63 TFEU, there
are the portfolio investments. To this end, the 1988 Directive, in its part III dedicated to
“operations in securities normally dealt in on the capital market”, makes reference to
“shares and other securities of a participating nature”. Hence, in light of such a description
(and the differences with respect to direct investments), it is apparent that such
participation does not give the investor the power to influence the investee’s activity,
unlike direct investments which might give the holder such influence.

In other words, portfolio investments represent passive investments, where the investor
has no control and does not participate in the management of the investee®'®. In fact,
following the ECJ’s wording in the already-mentioned Commission v Netherlands

decision, a portfolio investment represents the “acquisition of shares on the capital market

317 D. Smit, Freedom of Investment between EU and Non-EU Member States and Its Impact on
Corporate Income Tax Systems within the European Union, supra note 299, ch. 11, at sec. 2.3.7.1.
However, this profile will be investigated in the following sections.

318 Id. ch. 11, at sec. 2.3.7.2.
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solely with the intention of making a financial investment without any intention to
influence the management and control of the undertaking” (para. 19).

That said, in light of the foregoing, in order to identify the type of investment (i.e. direct
or portfolio investment), it seems necessary to assess the substance of the relationship
between the investor and the investee, despite the formalities®!”. It is important to
determine whether the investor participates in the management of the investee.

However, in certain cases, the ECJ has maintained that a shareholding of two-thirds of
the shares of a company is to be qualified as a direct investment, while a shareholding of
less than 10% represents a portfolio investment®**’. Then, following Advocate General
Alber’s conclusions in the Baars case (see, in particular, section 33), it should still be a
“direct investment” if the shareholder simply exercises his voting rights. In this regard,
see section 3.3.6. concerning groups of companies.

Given that, it has been maintained that “if the degree of control that an investor can
possibly exercise over an (investee) is below a certain threshold — in whichever way this
threshold is defined — then the investment is protected” under Article 63 TFEU, regardless
of the qualification of such a relationship as direct or portfolio investment®?!. In fact, it

has been pointed out that

within the ambit of Art 56(1) EC, the grouping of a transaction into one or the other
category of capital movement in accordance with the Nomenclature has no impact on the
applicability of the freedom, which safeguards the free flow of capital movements at
large. By way of example, it is without significance for Art. 56(1) EC where the

‘demarcation line’ between direct and portfolio investment actually runs322,

However, although it seems immaterial for the application of Article 63 TFEU, to assess
whether it is a direct or a portfolio investment, some scholars have suggested that it should
be determined whether the investor is willing to establish (or maintain) a “lasting and

direct link” (see the explanatory note of Directive 88/361/EEC) with the investee: if so,

319 According to Id. ch. 11, at sec. 2.3.7.1.

320 See, respectively, Holbock decision (ECJ, C-157/05), and ECJ, 23 Apr. 2008, case C-201/05,
Test Claimants in the CFC and Dividend GLO (similarly, Haribo decision, ECJ C437/08).

321'S. Hindelang, supra note 300, ch. II, at sec. 4(b)1.

g
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then such a relationship is to be qualified as “direct investment”; if not, it would be a
portfolio investment®?. In fact, as already pointed out, there is no clear relevant threshold
to determine when an investment is to be qualified as a direct investment or portfolio one.
However, it has been pointed out that the decisive test in this situation appears to be that

of “whether major or important entrepreneurial decisions cannot be reached without the

99324 t325

consent of the investor””~". If so, it should be a matter of direct investmen
To conclude, it is worth noting that if such investments involve more than one country, it
will be a matter of so-called foreign direct investment or foreign portfolio investment. In
these scenarios, a national investor invests (in the already-analysed different manners) in

326 thus carrying on a cross-border movement of capital. Such a cross-

a foreign investee
border movement may, nevertheless, involve third countries and, unlike under the other
fundamental freedoms, it would be covered by the free movement of capital provision, as

the following section will show.

3.3.2.2. Third-country relations

As previously stated, the free movement of capital also (directly*?”) applies to third-
country situations. This liberalised perspective was already evident in Article 7 of
Directive 88/361/ECC7. Differently from the other fundamental freedoms, hence, the
Treaty provides that not only intra-EU movements of capital have to be unrestricted, but
also the one from and to third countries**® have to. To this end, it is clear from the wording

of Article 63 TFEU and the ECJ’s case law that the residence (or nationality) of the parties

323 According to Id.; D. Smit, supra note 299, ch. 11, at sec. 2.3.7.3.

324 S, Hindelang, supra note 300, ch. II, at sec. 4(b)2.

325 Id

326 Id. ch. 11, at sec. 4(a).

327 As clarified by the ECJ, 18 Dec. 2007, case C-101/05, A, para. 27. See, accordingly, A.
Cordewener, EC Law Protection against ‘Horizontal” Tax Discrimination on the Rise - or How
to Play Snooker in an Internal Market, EC Tax review, 9 at sec. 2.2.1 et seq. (2007).

328 As stressed in S. M. Seyad, Article 63, in Treaty on the Functioning of the European Union —
A Commentary, supra note 205, ch. 4, at sec. 45 et seq., these are all the non-EU countries, except
for the ones that, although not Members of the EU, joined the European Free Trade Agreement
(so-called EFTA); hence, the European Economic Area (EEA). See, also on this matter, D. Smit
& B. J. Kiekebeld, EC Free Movement of Capital, Income Tax & Third Countries, ch. 4, at sec.
2.4.1. et seq. (Kluwer Law International B.V. 2008); A. P. Dourado & P. J. Wattel, Third States
and External Tax Relations, in Terra/Wattel - European Tax Law 9 at sec. 5.3. et seq. (S. Douma
et al. eds., Wolters Kluwer 2022).
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is immaterial in this regard, because the only relevant factor is the location of the capital
and its movements (i.e. if it crosses a Member State’s border)®?’.

In fact, the ECJ, in the already-mentioned Skatteverket case®*’, stated that

when the principle of free movement of capital was extended, pursuant to Article 56(1)
EC, to movement of capital between third countries and the Member States, the latter
chose to enshrine that principle in that Article and in the same terms for movements of
capital taking place within the Community and those relating to relations with third

countries (para. 31).

Hence, the Court has repeatedly recognised that the free movement of capital provision
also applies to third-country situations**!: if the Member State did not want to unilaterally
liberalise third-state capital movement, they should not have done so but they did®*.
That said, following the Sanz de Lera decision, such freedom can be relied upon by non-
EU nationals (see para. 4 and 17) and — also — by companies, as maintained by the ECJ
in the Prunus decision®.

In light of the above, some scholars have stressed the importance of the free movement
of capital as an element of international economic integration®**, also from a social
perspective. However, as the ECJ put it in the already-mentioned Test Claimants decision,
“because of the degree of legal integration that exists between Member States of the
Union ... the taxation by a Member State of economic activities having cross border

aspects which take place within the Community is not always comparable to that of

economic activities involving relations between Member States and non-member

32 According to S. Hindelang, supra note 300, ch. 11, at sec. 3(b).

30 ECJ, case C-101/05.

31 See, among others, the already-mentioned decisions Van Hilten (C-513/03, at sec. 37); ECJ,
29 Sep. 2000, case C-478/98, Commission v Belgium; ECJ, 10 Feb. 2011, joined cases C-436/08
and C-437/08, Haribo; ECJ, 10 Apr. 2014, case C-190/12, Emerging Markets Series; ECJ, 24
Nov. 2016, case C-464/14, SECIL; ECJ, 18 Jan. 2018, case C-45/17, Frederic Jahin; ECJ, 26 Feb.
2019, case C-135/17, X GmbH; ECJ, 18 June 2020, case C-78/18, Commission v Hungary; ECJ,
6 Oct. 2021, case C-544/19, E.B. Eood; ECJ, 21 Dec. 2021, case C-394/20, XY v Finanzmat V,
ECJ, 2 March 2023, case C-78/21, ASP.B. v F.K.T.

332 See Dourado & Wattel, supra note 328, 9 at sec. 5.2.2.

33 ECJ, 5 May 2011, case C-384/09, para. 25.

33 See D. Smit & B. J. Kiekebeld, EC Free Movement of Capital, Income Tax & Third Countries,
supra note 328, ch. 4, at sec. 1.2.
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countries” (para. 170)*%. It follows that Member States can restrict movements of capital
from, or to, third countries for particular reasons that “would not constitute a valid
justification for a restriction on capital movements between Member States” (7est
Claimants, para. 171; see further comments in chapter 4, at section 4.5. et seq.), although
the free movement of capital provision does not provide weakened protection for such
third-country situations*®. As a consequence, some authors have stressed that it is
necessary to opt for a case-by-case analysis when it comes to limitations of the free
movement of capital in third-country situations (see chapter 4, at section 4.5.)**’.

Moreover, some authors have argued that, in third-country situations, the free movement
of capital should not be applied in the same way as it should within the EU because in
these cases —among other reasons — such freedom would not benefit the internal market?*8
(unlike in pure intra-EU situations). Nonetheless, despite the consolidated case law on
this matter and the (assumed) precise wording of the Treaty, it is important to stress that
the ultimate goal of Article 63 TFEU with regard to third countries is to facilitate the
successful attainment of a multitude of predominantly (socio-)economic Treaty aims such
as (first and foremost) economic growth, overall stabilisation of the European economy,
and the implementation of Economic and Monetary Union, by serving as an essential
indicator for the stability of the common currency®*: liberalised capital movement from

and to third countries is also a precondition for the attainment of these aims>*°.

35 E(CJ, case C-446/04.

336 According to W. Schén, Der Kapitalverkehr Mit Drittstaaten Und Das Internationale
Steuerrecht, in Korperschaftsteuer Internationales Steuerrecht Doppelbesteuerung 489-521, at
para-II(1)b (R. Gocke & D. Gosch eds., C. H. Beck 2005).

337 According toD. Smit & B. J. Kiekebeld, supra note 328, ch. 4, at sec. 1.2.

338 Specifically, see Schon, supra note 336, at III et seq. The Author concludes by maintaining
that the Treaty provision on the free movement of capital does not aim at an unrestricted and
worldwide opening of the internal market to capital. On the contrary, the erga omnes effect of
such provision is intended to prevent Member States from erecting different barriers to the
movement of capital vis-a-vis non-EU states which may distort the uniform framework of the EU
capital market. Hence, the Author is of the idea that the maintenance of a single external frontier
for capital is in line with the EU customs union, which prohibits the Member States from pursuing
different customs policies externally, but — at the same time — it opens up the possibility of treating
third-country goods differently from domestic (or EU) goods.

3% Specifically, in the 4 decision, the Court maintained that the liberalisation of the movement of
capital with third countries pursues objectives “other than that of establishing the internal market,
such as, in particular, that of ensuring the credibility of the single Community currency on world
financial markets and maintaining financial centres with a world-wide dimension within the
Member States (...)” (para. 31).

340 According to S. Hindelang, The Free Movement of Capital and Foreign Direct Investment,
supra note 300, ch. 1, at sec. 2(C). However, the same Author, in the previous sections, recalls a
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In light of the foregoing, also third-country movements of capital are covered by Article
63 TFEU (despite specific justification, see chapter 4, at section 4.5.4.), and thus they

have to be unrestricted.

3.3.3. Discriminatory treatment ...

Once the scope of application of the relevant fundamental freedoms has been identified,
it is then necessary to recall that they guarantee the right to circulate freely (to this effect,
see section 3.3.) and prohibit discrimination on the grounds of nationality or origin on the
market. Therefore, any act imposed by a Member State would be contrary to the already-
mentioned Treaty’s provisions if providing discrimination or limitations to the detriment
of such fundamental freedoms.

With regard to discriminatory treatment, there might be so-called home state restrictions,
which refer to limitations imposed by a Member State to the exercise of the fundamental
freedoms in outbound situations**'; or so-called host state discriminations®*?, which are
the opposite scenarios and refer to different treatments applied by the host state (or source

state) as a consequence of the exercise of the fundamental freedoms in inbound situations.

3.3.3.1. ... from the freedom of establishment perspective
In the context of Article 49 TFEU, hence, it would be contrary to the Treaty’s provision

if a Member State were to limit the right of a resident company to leave the country; or if
a Member State were to impose limits to a company that is willing to establish itself

343 More precisely, the former situation represents a home state restrictions to

therein
residents’ cross-border activities; while the latter, would be a host state discrimination,

namely a different treatment applied by the host state (or source state) as a consequence

few sceptical positions on this matter which maintain (e.g.) that it is difficult to identify a reason
for this “outrageous” act of unilateral liberalisation of capital movement.

34 See G. Bizioli, I Principi Di Non Discriminazione Fiscale in Ambito Europeo e Internazionale,
in Principi di diritto tributario europeo e internazionale q at sec. 3.2 (C. Sacchetto ed.,
Giappichelli 2016). See also ECJ, 27 Sep. 1988, case C-81/87, Daily Mail, at para. 16.

342 For further comments on this matter, see C. Bernard, The Substantive Law of the EU: The Four
Freedoms, ch. 11, at sec. 2.2 (Oxford University Press 2022); P. Pistone, Diritto Tributario
Europeo, pt. 11, ch. 3, at sec. 3.3.4.3 (Giappichelli 2018).

343 Such restrictions may originate from a State's laws, regulations or administrative provisions.
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of the foreign nationality (or other criteria) of the company that is willing to have
secondary establishment therein.

In other words, if a given rule were to impose a home state restriction, it would disfavour
EU entities from extending their economic activity beyond the territory of a single
Member State, thus creating unequal treatment for those exercising their activities across
the border, compared to those acting within their Member States***. Such a legislation, in
fact, would have a dissuasive effect on the taxpayers wishing to establish themselves in
another Member State**>. In order to prevent such effects in outbound situations, the home
state should not make the exercise of an activity through secondary establishments in
other Member States more burdensome than in a purely domestic situation. In other
words, Member States must not favour potential market participants to stay at their
homes, unless contravening the freedom of establishment provision and — more generally
— the purpose of the internal market>*S.

With regard to the host state perspective, conversely, Member States should not make the
exercise of an activity through secondary establishments located therein more
burdensome than in a purely domestic situation, unless restricting the freedom of
establishment in inbound situations. To put it differently, any EU company that
established itself, or one of its branches, in the host state must enjoy the same terms and
conditions available to the national companies®*’.

Then, like with regard to the other fundamental freedoms, in the context of the freedom
of establishment there might be two kinds of unlawful situations: a so-called direct
discrimination and a so-called indirect discrimination. In the first scenario, a given rule
discriminates two companies based on their different seat, namely their registered office,
central administration or principal place of business, as connecting factors within the legal

system of a particular Member State**®. In the other case, a given rule leads de facto to

3% According to A. Cordewener, The Prohibitions of Discrimination and Restriction within the
Framework of the Fully Integrated Internal Market, in EU freedoms and taxation: EATLP
Congress, Paris 3-5 June 2004, 9 at sec. 1.2.1.1.2 (F. Vanistendael & A. Cordewener eds., IBFD
2006).

3% According to ECJ, 11 March 2004, case C-9/02, de Lasteyrie, para. 45.

346 See Cordewener, supra note 344, § at sec. 1.2.1.1.2.

347 See C. Bernard, The Substantive Law of the EU: The Four Freedoms, supra note 295, ch. 10,
at sec. 4.1.

38 According to ECJ, 13 June 1993, case C-330/91, The Queen v IRC, para. 13 et seq. See, for
further comments, M. Dahlberg, Direct Taxation in Relation to the Freedom of Establishment
and the Free Movement of Capital, ch. 4, at sec. 2.3.2 (Wolters Kluwer International 2005).
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the same discrimination®* or it discriminates by reason of criteria of differentiation which
leads to the same result as if it was based on the seat of an enterprise®>’ (or on nationality,
for a person®'). With reference to indirect discrimination, hence, there might be two
different scenarios’? the latter, which is the so-called hidden (or covert)
discrimination®3, and the former, which is the so-called de facto discrimination>*,

In this context, it is worth recalling the Commission v France — Avoir Fiscal case®*, in
which a fiscal measure was found not to be compliant with the freedom of establishment
due to its (indirectly) discriminatory nature. More precisely, the case involved a Member
State’s legislation which provided that only companies therein residents could benefit
from a tax credit. Such a rule disregarded the agencies and branches therein located of
companies whose registered offices were in other Member States, thereby clashing with
Article 49 TFEU.

The Royal Bank of Scotland®>® was another case of an unlawful tax measure, which was
found to be directly discriminatory. More precisely, a Member State’s rule provided that
companies having their seat in another Member State, and carrying on business in the
first-mentioned State’s territory through a permanent establishment therein situated, were
excluded from the possibility of benefitting from a lower tax on the relevant profits. Since
such relief was granted only to companies having their seat in the first Member State, the

legislation was found in breach of the freedom of establishment.

3% See The Queen v IRC decision, at para. 14.

350 See the Commerzbank decision, at para. 14

351 According to ECJ, 12 Feb. 1974, case C-152/73, Sotgiu, para. 11.

352 According to G. Bizioli, I/ Principio Di Non Discriminazione Nell Unione Europea, in I diritti
del contribuente 9 at sec. 3.3 (T. Tassani & A. Carinci eds., Giuffre 2022).

353 According to A. Schnitger, Vereinbarkeit Der Vorschlige Zur Einfiihrung von GloBE-
Regelungen Mit Den Grundfreiheiten Des AEUV, Internationales Steuerrecht, q at sec. 5.1 et seq.
(2022).

334 In the literature, it has been maintained that “the term ‘hidden’ discrimination should be
reserved for the use of criteria of distinction other than nationality, while the term ‘indirect’
discrimination should be used in the context of national measures that are not immediately
concerned with regulating the cross-border transaction itself but more with its concomitant
circumstances” (A. Cordewener, The Prohibitions of Discrimination and Restriction within the
Framework of the Fully Integrated Internal Market, in EU freedoms and taxation: EATLP
Congress, Paris 3-5 June 2004, supra note 344, § atsec. 1.2.1.1.1.

For an in-depth analysis of the differences between the various forms of discrimination, see J.
Maliszewska-Nienartowicz, Direct and Indirect Discrimination in European Union Law — How
to Draw a Dividing Line?, 111 International Journal of Social Sciences (2014).

335 ECJ, 28 Jan. 1986, case C-270/83.

36 BCJ, 29 Apr. 1999, case C-311/97.
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Also indirectly discriminatory was the tax regime investigated in the already-mentioned

The Queen v IRC — Commerzbank case®’

. More specifically, the legislation of a Member
State granted a repayment supplement on overpaid tax to companies therein residents,
while refusing the supplement to companies residing in other Member States. Such a rule
was found to breach the free movement of capital.

Finally, among the others, there is the Futura Participations decision®>®. The case
concerned a national rule which provided that the taxpayer had to keep all the relevant
accounts in that State to carry forward any losses incurred by the branches. Consequently,
for a company (primarily established in such a Member State) to carry forward losses
incurred by the branches located in other Member States, it was necessary to keep two
different accounts: one in compliance with laws relevant in the first-mentioned
jurisdiction, and another one in line with the rules in force in the branches’ States. In light
of these facts, the ECJ found such a regime to be indirectly discriminatory, thus eventually
clashing with the freedom of establishment (although such a restriction was justified by
the need to ensure effective fiscal supervision, but was found not proportionate).

That said, all these cases involved national legislation that did not recognise, to non-
national companies, the same treatment accorded to nationals of that Member State®?,
thus having detrimental consequences on the entities exercising their fundamental right
of establishment.

In this regard, the ECJ has provided further guidance with regard to the cases in which a
given rule is indirectly discriminatory. Specifically, especially in the Vodafone and Tesco

decisions®®?

, the Court concluded that “the fact that the greater part of such a special tax
is borne by taxable persons owned by natural persons or legal persons of other Member
States cannot be such as to merit, by itself, categorisation as discrimination” (Vodafone
decision, para. 52; similarly, Tesco decision, at para. 72).

Hence, the Court held that

that situation is due to the fact that the Hungarian telecommunications market is

dominated by such taxable persons, who achieve the highest turnover in that market.

3TEC]J, case C-330/91.

38 ECJ, 15 May 1997, case C-250/95.

3% See ECJ, 21 Sep. 1999, case C-307/97, Saint-Gobain, para. 35.

360 Respectively, ECJ, 3 March 2020, case C-75/18 and ECJ, 3 March 2020, case C-323/18.
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Accordingly, that situation is an indicator that is fortuitous, if not a matter of chance, and
which may arise, even in a system of proportional taxation, whenever the market
concerned is dominated by undertakings of other Member States or of non-Member States
or by national undertakings owned by natural persons or legal persons of other Member
States or of non-Member States (Vodafone decision, para. 52, and, similarly, see the Tesco

decision, at para. 72; emphasis added)®!.

Hence, the ECJ concluded that such rules were not discriminatory. However, the Court
stated that there would have been indirect discrimination if it had been possible to
establish a connection between the application of that special tax and the foreign
ownership of the relevant companies (see para. 55 of Vodafone and para. 75 of Tesco).

Although the Court followed a different line of reasoning (but reached the same
conclusion), in this regard, much attention has been paid to Advocate General Kokott’s
Opinions on these cases. The Advocate General, in fact, put more emphasis on the
quantitative aspects of the cases at hand, holding that the mere preponderance of non-
residents being affected by such rules was not sufficient to conclude that the regulation
was indirectly discriminatory. Rather, “the correlation between the distinguishing
criterion and the place in which the company has its seat must be identifiable in the vast
majority of cases” (Advocate General’s Opinion in the Vodafone case, para. 63 and —
similarly — Advocate General’s Opinion in the Tesco case, at para. 59; emphasis added).
Furthermore, the Advocate General maintained that “the distinguishing criterion must
intrinsically or typically affect foreign companies. A merely incidental link, even if it is
sufficiently high in quantitative terms, cannot therefore be sufficient, in principle, to
establish indirect discrimination” (Advocate General’s Opinion in the Vodafone case,
para. 74 and — similarly — Advocate General’s Opinion in the Tesco case, at para. 70;
emphasis added). The Advocate General concluded that those rules did not intrinsically

employ cross-border distinguishing criteria, because, instead, they were neutrals¢,

361 Also, according to the Finanzmat G decision, “even if the tax practice at issue were to fall
within the scope of the free movement ... it should be borne in mind that, according to settled
case-law, where the restrictive effects that a national measure may have are too uncertain and
indirect, such effects cannot be regarded as being capable of hindering one of the freedoms of
movement” (ECJ, 7 Sep. 2023, case C-15/22, at para. 50).

32 However, it is worth highlighting that the Court followed a different line of reasoning, thus
leaving the Advocate General’s Opinion unsupported and — consequently — less relevant.
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In conclusion, it is worth stressing that the rules are unlawful if they treat comparable

situations in different and unjustified ways.

3.3.3.2. ... from the free movement of capital perspective
Also from the free movement of capital perspective, there might be cases of home-state

or host-state discrimination with regard to the destination or origin of the capital. Then,
there might be cases of direct and indirect discrimination.

In this context, one can refer to cases of direct discrimination, i.e. situations in which
some rules discriminate two (or more) comparable situations (to this effect, see section

3.3.3.3.) based on nationality, the place of residence of the parties or the place where the

d3 63 364

capital was invested”*’. Among others, the Commission v Portugal decision”®” concerned
a national measure that precluded investors from other Member States from acquiring
more than a given number of shares of national undertakings. Such a rule caused unequal
treatment for nationals of other Member States willing to invest in that Member State,
thus restricting the free movement of capital.

In the Konle*®® and Albore®® cases, the Court found a national measure discriminatory
against nationals of other Member States since it exempted only nationals from obtaining
a given authorisation before acquiring certain immovable properties.

Then, there are cases of indirect discrimination. To this end, one can make reference to
the Hollmann case*®’, where the Court found that, under a national legislation, “the basis
of assessment for capital gains realised is not the same for residents and non-residents”.
As a consequence, these latter were in a less favourable position than the residents (see
para. 37). Thus, the effect of such legislation was to make the transfer of capital less
attractive for non-residents (see para. 39), thereby establishing unequal tax treatment to

the disadvantage of non-residents. Therefore, the ECJ concluded that the free movement

of capital provision was to be interpreted as precluding such national legislation.

363 C. Bernard, The Substantive Law of the EU: The Four Freedoms, supra note 342, ch. 13, ar
para. E(2.1).

364 ECJ, 4 June 2002, case C-367/98.

365 ECJ, 1 June 1999, case C-302/97.

366 ECJ, 13 July 2000, case C-423/98.

367 ECJ, 10 Nov. 2007, case C-443/06.
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Similarly, in the recent Commission v Kingdom of Sweden decision®®®. It concerned a
national legislation establishing that financial support from other Member States or third
countries had to be subject to specific obligations of administrative nature, which — if not
observed — triggered the application of sanctions. Conversely, residents that received
financial support from other residents were not subject to such restrictions.

In light of the above, the Court maintained that the legislation at issue was incompatible
with Article 63 TFEU since it was indirectly discriminatory inasmuch as it established
unjustified restrictive treatment to comparable situations.

369 the ECJ also dealt with tax laws that were found in breach of

Along with other cases
the free movement of capital. For instance, the Holbock and Sandoz cases, where the
Court maintained that imposing a tax on cross-border movements of capital unlike in
other comparable situations constituted a restriction of the relevant freedom?>7°.
Similarly, there have been cases of inheritance taxes which turned out to be unlawful, like
in the Jager decision. This case involved a national legislation which levied higher
inheritance tax on the immovable property situated in other Member States than that
which was payable in case the assets inherited were located exclusively within the
territory of that Member State. Hence, the Court found that such a law had detrimental
effects on the movement of capital because it reduced the value of an inheritance
consisting of assets situated in other Member States®’!.

Although from another perspective, also the Eckelkamp decision concerned inheritance
national taxes, applicable on the properties situated in a Member State, which were higher

if the deceased were not therein residents. As a consequence, such legislation reduced the

368 ECJ, 18 June 2020, case C-78/18.

39 See, e.g., ECJ, 15 July 2004, case C-315/02, Lenz, at 21; ECJ, 25 Jan. 2007, case C-370/05,
Festersen, at para. 25; ECJ, 19 May 2009, case C-531/06, Commission v Italy, at para. 47 where,
however, the Court found the national legislation clashing with both the freedom of establishment
and the free movement of capital.

See the analysis carried out by C. Bernard, The Substantive Law of the EU: The Four Freedoms,
supra note 295, ch. 15, at sec. B(4.3)(b); S. M. Seyad, Article 63, in Treaty on the Functioning of
the European Union — A Commentary, supra note 205, § at sec. 5.3. concerning the so-called
golden shares cases, where the Court dealt with national measures that allowed certain
shareholders to impose restrictive obligations on other shareholders, thereby limiting the free
movement of capital.

370 Respectively, ECJ, 24 May 2007, case C-157/05, para. 30 and ECJ, 14 Oct. 1999, case C-
439/97, para. 20.

371 See ECJ, 17 Jan. 2008, case C-256/06, at para. 32.
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value of the inheritance of a resident of a State other than that Member State in which the
assets concerned were situated®’?, thus affecting the free movement of capital’s right.
Then, other decisions concerned different tax treatments of shares as a consequence of
the place where the capital was invested. In this context, the Steko decision®”® involved a
national law which did not allow a resident company to deduct, from its taxable revenue,
reductions in profit resulting from the partial write-down of holdings in non-resident
companies. By contrast, in identical circumstances, a resident company could deduct such
reductions in profit from its taxable revenue if they were related to holdings in resident
companies. Consequently, resident companies holding depreciated shares in non-resident
companies were in a less favourable situation than those holding such kinds of shares in
resident companies.

In light of the above, the Court held that “such a difference in treatment, depending on
where capital was invested ... was liable to discourage a shareholder from investing in a
company established in a State other than the Federal Republic of Germany and also to
have a restrictive effect in relation to companies established in other States, representing,
as far as the latter are concerned, an obstacle to the raising of capital in Germany” (para.
27).

Similarly, but from a different perspective, the Amurta case concerned a national law
providing for a withholding tax only on outgoing dividends (i.e. dividends distributed to
a non-resident entity) while exempting the distribution in favour of resident entities®’*,

Hence, the Court maintained that

treating dividends paid to companies established in another Member State less favourably
than dividends paid to companies established in the Netherlands is liable to deter
companies established in another Member State from investing in the Netherlands and
thus constitutes a restriction on the free movement of capital prohibited, in principle, by

Article 56 EC (para. 28).

In a similar way, more recently, the Silicones decision, concerning a tax legislation which

made the reimbursement of tax on income from capital paid on dividends from ‘free-

372 See ECJ, 11 Sep. 2008, case C-11/07.
3713 ECJ, 22 Jan. 2009, case C-377/07.
374 ECJ, 8 Nov. 2007, case C-379/05.
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float’ shares, received by a company established in another Member State, subject to
proof that that tax could not be set off or its set-off could not be carried forward in favour
of that company, or in favour of its direct or indirect shareholders, nor deducted by that
company as work-related outgoings or an operating cost; whereas such a condition was
not required with regard to reimbursement of tax paid on income from capital by a

resident company receiving the same type of income. In fact, the ECJ maintained that

legislation such as th at issue in the main proceedings, which makes the reimbursement
of withholding tax on income from capital subject to stricter conditions where the
recipient of the dividends is a non-resident company than in the case of a resident
company, without that difference in treatment being neutralised by means of a
convention, is liable to deter companies established in other Member States from
investing in companies of the Member State concerned and may also constitute an
obstacle to the raising of capital by resident companies from companies established in
other Member States. It, therefore, constitutes a restriction on the free movement of

capital, prohibited in principle by Article 63(1) TFEU (para. 50)°7°.

Given that, it is worth stressing that, for these limitations to be unlawful, the relevant rule
must treat comparable situations in different and unjustified ways (see the following

section).

3.3.3.3. The comparability analysis: introductory remarks
Once a discriminatory rule is found, then it seems necessary to move forward to other

assessments, which aim to determine whether a given provision clashes with a given
fundamental freedom. The first relevant investigation concerns the so-called
comparability analysis, which should assess whether a given rule subjects a cross-border
situation to a different regime, unlike a domestic scenario, thus hindering the exercise of
the relevant fundamental freedom. In fact, it is necessary to verify whether the two

situations, which are subject to different treatments, are comparable: if they are not, then

35 ECJ, 16 June 2022, case, C-572/20. Similarly, see the recent ECJ, 22 June 2023, case C-258/22,
Lebensversicherung, para. 30 et seq.
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different cases are treated differently, and no discrimination arises; instead, if comparable,
they must be treated alike, and a different regime ought to be unlawful.

However, there might also be cases of so-called horizontal discrimination, namely cases
of national laws that treat cross-border activities related to a certain Member State less
favourably than identical activities carried on in other Member States>”®.

That said, in this regard, there are different opinions among scholars. Some authors, in
fact, believe that the analysis should be carried out without taking into account the
domestic situation: the fact that the fundamental freedoms must not be restricted is an
absolute concept, that operates autonomously and, thus, independently from the way other
situations are treated. Consequently, it does not require any tertium comparationis®”’.
Other scholars assume that restriction (see section 3.3.4.) and discrimination approaches
have the same legal value because they originate from the non-discrimination principle.
Therefore, they believe that under the non-discrimination and restriction-based
approaches, it is necessary to compare a cross-border situation with a comparable
domestic one’’®.

Then, in the literature, it has also been pointed out that, to identify a restriction, it is
necessary to refer to and make a comparison with the otherwise applicable regime, as it
usually happens in case of discriminatory rules®”.

Some scholars have also pointed out that

discriminations and restrictions have their origin in one single jurisdiction. They are one-
country-problems, they occur where a disadvantage is caused by (the rules of) one single
jurisdiction, by one Member State maintaining domestic law which directly or indirectly
distinguishes between domestic and comparable cross-border situations or which
otherwise hinders the exercise of the Treaty freedoms ... (unlike disparities, which) are

obstacles to intra-Union free movement caused by differences between the legal systems

376 According to G. Kofler, "Horizontal Discrimination” in European Tax Law, in Practical
Problems in European and International Tax Law : Essays in Honour of Manfred Mossner q at
sec. 11.5 (H. Jochum et al. eds., IBFD 2016).

377 According to A. Cordewener, The Prohibitions of Discrimination and Restriction within the
Framework of the Fully Integrated Internal Market, in EU freedoms and taxation: EATLP
Congress, Paris 3-5 June 2004, supra note 344, § at sec. 1.2.2.

378 See G. Bizioli, I Principi Di Non Discriminazione Fiscale in Ambito Europeo e Internazionale,
in Principi di diritto tributario europeo e internazionale, supra note 341, 9 at sec. 3.2.

37 According to P. Pistone, Diritto Tributario Europeo, supra note 342, pt. I1, ch. 3, at sec. 3.3.4.2.
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of two or more different Member States. If a company established in a Member State
levying corporation tax at 28% opens up a branch in another Member State levying 36%,
it cannot complain in the branch State that the tax level is higher than at home, because
the branch is given national treatment in the branch State: domestic companies of that
State also pay 36%. It cannot complain in its home State either, since the home State is
not discriminating either and can hardly be required to refund tax levied by another State
on profits taxable in that other State. The Court reiterated that disparities are outside the

scope of the prohibitions of the Treaty freedoms ...3%,

Given that, in light of the case law of the ECJ, the discrimination-based approach usually
requires a comparability analysis between the cross-border situation and the domestic
one, which is the fertium comparationis. To this end, some scholars have identified a few
steps which the ECJ usually follows: firstly, it investigates whether a given national tax
measure prima facie or de facto distinguishes between a cross-border and a comparable
domestic establishment; then, it assesses whether there is an objective difference between
the cross-border and the internal case, which might explain the different tax treatment of
the former; if the two situations are still comparable in light of the object and purpose of
the impugned tax measure®®!, then a justification underlying such different treatment is
needed, and if the Court finds one, then the tax measure must proportionately pursue its
aim*2. Instead, if there are no valid justifications (to this effect, see chapter 4, at section
4.1.5. et seq.) or that measure is not proportionate (see, to this effect, chapter 4, at section
4.1.6. et seq.), then such provision clashes with the Treaty as long as it provides a
discriminatory treatment to the detriment of the entity exercising its fundamental
freedom.

However, it is worth stressing that a few decisions of the ECJ have employed the

383

restriction-based approach even in cases of discriminatory measures”®°, thus - to a certain

380°p. J. Wattel, General EU Law Concepts and Tax Law, in Terra/Wattel - European Tax Law 9
at sec. 3.2.7.2 (S. Douma et al. eds., Wolters Kluwer 2022).

381 See ECJ, 26 Feb. 2019, case C-135/17, X GmbH, at para. 64. See, to this effect, ECJ, 20 Jan.
2021, case C-484/19, Lexel.

382 According to P. J. Wattel & D. Weber, Conceptual Background of the CJEU Case Law in
Direct Tax Matter, in Terra/Wattel - European Tax Law 9 at sec. 6.4.2 (S. Douma et al. eds.,
Wolters Kluwer 2022).

383 See, e.g., ECJ, 15 Dec. 1995, case C-415/93, Bosman; ECJ, 8 June 2017, case C-580/15, Van
der Weegen.
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extent - mixing these approaches. Still, some Authors have concluded that in tax law the
“Court generally assesses whether the measure is restrictive by comparing the cross-
border situation to a purely domestic situation” (unlike in the context of procedural tax

law, where neutral measures may be found to be restrictive)*%*

, thus always opting for a
discrimination-based approach’®’.

At the same time, Advocate General Geelhoed, in the Test Claimants in ACT Group
case*®, was of the opinion that “upon rigorous analysis, it is my view that, in the direct
taxation sphere, there is no practical difference between these two manners of formulation
i.e., ‘restriction’ and ‘discrimination” (para. 36)**”. Hence, for this reason, and for the
sake of completeness, it will also be investigated the restriction-based approach which

might be relevant to the current investigation.

3.3.4. Restriction-based approach

As already pointed out, the discrimination-based approach applies in order to guarantee
the equality principle. Conversely, the restriction-based approach applies in order to

safeguard market access.

384 N. Bammens, The Principle of Non-Discrimination in International and European Tax Law,
ch. 13, at sec. 13.4.3.1 (IBFD 2012). Similarly, Wattel, supra note 380,  at sec. 3.2.7.1.

385 In fact, it has been pointed out that the Court seems to prefer the discrimination-based approach
“probably because every tax is an obstacle to the economic activity it taxes, and the Court would
have to test every national tax measure on suitability, reasonableness and proportionality if it were
to stick to a prohibition of even nondiscriminatory obstacles to free movement also in tax matters.
A restriction approach in tax matters could also make the responsibility for having to remedy tax
obstacles in cross-border cases (as compared to domestic cases) dependent on which of the two
States’ tax systems involved would happen to be challenged first before the Court. To apply an
obstacle-based approach in taxation would, therefore, entail an unacceptable competence creep in
violation of both the attribution and the subsidiarity principle, unacceptable legal uncertainty, and
arbitrary budget shifts between Member States” (Wattel & Weber, supra note 382, 9 at sec.
6.4.1.).

386 Opinion delivered on 23 Feb. 2006, case C-374/04.

387 1t has been held that “a confusing word is ‘discrimination’. At first glance, the Court is not
always consistent or particularly careful in its use of this word. As a result, it is not always clear
whether the Court regards the discrimination as involving a breach of the nationality non-
discrimination principle or of the market access principle” (E. Gammie, The Compatibility of
National Tax Principles with the Single Market, in EU freedoms and taxation: EATLP Congress,
Paris 3-5 June 2004, 9 at sec. 1.2 (F. Vanistendael & A. Cordewener eds., IBFD 2006).).
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To this end, some scholars have maintained that the Treaty freedoms comprise both a
non-discrimination component as well as a non-restriction component3 8 Hence, the rules
that restrict the fundamental freedoms and the ones that cause discrimination to the
detriment of the subjects willing to exercise their freedoms ought to clash with the
Treaties’ provisions. Differently put: both the non-discrimination and non-restriction
approaches protect cross-border movements between Member States, and operate against
obstacles that may not only be caused by national measures discriminating against
interstate economic transactions but also by non-discriminatory restrictive measures>*°.
However, as pointed out in the literature, the discrimination-based analysis is the primary
applicable criterion, but then the restriction-based approach should apply>*°. To this end,
it is worth highlighting that the previous ECJ case law on tax matters concerned measures
that had restrictive effects on the fundamental freedoms *°'. Still, the Court had sometimes
referred to “restriction” and “obstacle” in cases involving discriminatory direct tax
regimes, thus causing some uncertainty>°2.

Regarding taxation, then, some scholars are of the opinion that the restriction-based
approach is too wide, unlike the discrimination-based one, and that every levy is likely to
be an obstacle to the subject-to-tax activities. For this reason, the Court would have to

test every national tax measure on suitability, reasonableness and proportionality to assess

388 See A. Cordewener, The Prohibitions of Discrimination and Restriction within the Framework
of the Fully Integrated Internal Market, in EU freedoms and taxation: EATLP Congress, Paris 3-
5 June 2004, supra note 344, 9 at sec. 2.3.

389 According to Id. § at sec. 1.2.

390 According to F. Vainstendael, General Report on the Fundamental Freedoms and National
Sovereignty in the European Union, in EU freedoms and taxation: EATLP Congress, Paris 3-5
June 2004, 9 at sec. 2.1.2.2.4 (F. Vanistendael & A. Cordewener eds., IBFD 2006).

However, others are of the opinion that the Court does not apply the restriction-based approach
in direct tax matters anymore. In fact, full double taxation has been accepted by the ECJ in
following decisions (like the already-mentioned Columbus Container) and, in the Authors’
opinion, there is nothing more restrictive-obstructive to the fundamental freedoms than double
taxation (see P. J. Wattel, General EU Law Concepts and Tax Law, in Terra/Wattel - European
Tax Law, supra note 380, q at sec. 3.2.7.1.).

391 For further comments, see P. J. Wattel & D. Weber, Conceptual Background of the CJEU Case
Law in Direct Tax Matter, in Terra/Wattel - European Tax Law, supra note 382, q at sec. 6.4.1 et
seq.; N. Bammens, The Principle of Non-Discrimination in International and European Tax Law,
supra note 384, q at sec. 13.4.3; Vainstendael, supra note 390, § at sec. 2.1.2.2.1.

392 As pointed out by P. J. Wattel, supra note 380, 9 at sec. 3.2.7.1.

115



whether the rule is restrictive. For these Authors, hence, such conclusion is not
reasonable®”,

Then, it has been held that different national rules, also of a tax nature, within the EU
should be accepted in the absence of harmonised legislation, and should not be qualified
as unlawful restrictions®**,

Finally, other scholars hold that the restriction-based approach is usually a “reformulation
of the discrimination-based analysis”*°.

Despite the previous sceptical conclusions, for the sake of completeness, this
investigation will assume that the restriction-based approach has a proper and
autonomous function also in tax matters, and that a non-discriminatory tax measure can
still determine unlawful restrictions, thereby being incompatible with the Treaties’
provisions. More precisely, it seems possible to maintain that not every tax is unlawfully

39 with the exercise

restrictive but only those that constitute “a substantial interference
of'a given fundamental freedom, thus causing further consequences on the internal market
(to this effect, see chapter 4, at section 4.1.2.3. et seq.). In this case, therefore, a given tax
measure could be found to clash with the Treaty freedoms.

That said, in this context, one has to differentiate between “discriminatory restriction”
and “restriction in a closer sense” (or “real restrictions”)**’. The former was analysed in
the previous sections, and refers to discriminatory measures that have dissuasive effects
on the taxpayers willing to establish themselves in other Member States>*%. Conversely,
the latter will now be investigated, and involves “situations where national measures are

non-discriminatory, in the sense that they treat cross-border and domestic situations alike

but nevertheless constitute an ‘obstacle’ (‘barrier’, ‘hindrance’) to cross-border

393 According to P. J. Wattel & D. Weber, supra note 382, at sec. 6.4.1. Similarly, G. Bizioli, //
Principio Di Non Discriminazione Nell Unione Europea, in I diritti del contribuente, supra note
352, 9 at sec. 2.

In this regard, some scholars held that “the main reason for the failure to extend the concept of
restriction to tax matters is not due to the ‘particularisme’ of taxation or to the specific sensitivity
of this sector but it stems from the fact that tax law aims at raising revenues for the national
governments rather than at ruling the market” (G. Bizioli, Building the EU Tax Sovereignty:
Lessons from Federalism, 14 World Tax Journal, 9 at sec. 2.3 (2022).)

3% See A. Cordewener, supra note 344, § at sec. 2.1.2; G. Bizioli, supra note 352, 9 at sec. 2.

395 N. Bammens, supra note 384, ch. 13, at sec. 13.4.3.1.

39 ECJ, 28 Apr. 2009, case C-518/06, Commission v Italy, at para. 66 (emphasis added). See also
the Caixabank France decision, at para. 13 et seq.

397 As held by A. Cordewener, supra note 344, § at sec. 1.2.1.1.2.

398 See, e.g., ECJ, 11 March 2004, case C-9/02, de Lasteyrie, at para. 45 et seq.
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transactions, since they make it particularly burdensome or even impossible for products
or factors of production to leave one national market and/or enter another’3%°.

With regard to restrictions in a closer sense, some scholars have identified two categories:
the “absolute burdens” and “the double burdens*?’. While the former refers to rules that
prohibit the exercise of a given activity, in inbound and outbound situations*’!; the latter
refers to cases of national provisions preventing economic actors from expanding their
activities beyond their home state, and from entering the domestic markets of foreign host
states or at least making it extremely difficult*.

Given that, it should be stressed that the rationale behind the restriction-based approach
is clearly to safeguard the internal market: no obstacles to the fundamental freedoms, and
thus to the internal area, should be accepted.

However, some authors have maintained that, in tax matters, the ECJ applied the
restriction-based approach only in exceptional circumstances*®®, such as in the Berlington
case. In this context, in fact, the ECJ stated that a national legislation providing a tax that
was so burdensome “that the profit remaining after the deduction of those taxes and
expenses would have been non-existent or, at most, minimal”. For this reason, such levy
was “actually liable to prohibit, impede or render less attractive the exercise” of the
freedoms and, thus, it should be considered to be an unlawful restriction*%*.

Also, in the Deutsche Shell case, the Court applied the restriction approach with reference
to (non-discriminatory) restrictive national tax rules. More precisely, the ECJ employed
the restriction-based approach in order to assess whether a non-discriminatory tax
measure was compatible with the freedom of establishment, and concluded that the rule
hindered the exercise of such establishment due to its restrictive effects*®>.

However, some scholars held that “these cases may be mistakes or at least cases the Court

would possibly not decide in the same manner anymore”4%,

39 A. Cordewener, supra note 344, § at sec. 1.1.2.2.

400 See Id. 9 at sec. 2.1.2.

401 See Id.

402 According to Id.

403 According to P. J. Wattel & D. Weber, Conceptual Background of the CJEU Case Law in
Direct Tax Matter, in Terra/Wattel - European Tax Law, supra note 382, 9 at sec. 6.4.1.

404 See ECJ, 11 June 2015, case C-98/14, at para. 39 et seq.

405 See 28 Feb. 2008, case C-293/06, at para. 32.

406 p_J. Wattel, General EU Law Concepts and Tax Law, in Terra/Wattel - European Tax Law,
supra note 380, q at sec. 3.2.7.1.
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Nevertheless, one should recall that also in the Marks & Spancer and Oy A4*"7 cases, the
Court found the non-discriminatory tax rules to be restrictive®®. Similarly, in the SGI
decision, the Court concluded that a given direct tax measure constituted a restriction of
the freedom of establishment*®’.

To be more precise, in this latter case, the Court — first — found that the domestic situation
was not comparable to the cross-border one under investigation (see para. 52). Then, since
only the latter scenario triggered a higher tax in the hands of a resident company with
reference to non-resident entities, the ECJ concluded that such legislation was liable to
restrict the freedom of establishment of the resident companies. Still, one could hold that,
since - in the SG/ case - a comparison with the domestic situation was excluded, the Court
assessed the case only in light of the restriction-based approach; thus, in light of the only
available instrument, because — as already pointed out — a tertium comparationis is not
needed.

Finally, in the Futura Participation and Commission v Belgium decisions*'° the Court has
applied a restriction-based approach to non-discriminatory measures*!!.

In this regard, however, some authors maintained that the evolution of the ECJ case law
suggests that the Court has abandoned the discrimination approach in favour of the
restriction-based one. Still, some scholars maintain that recent case law suggests a return
to the traditional discrimination approach, although many cases that are traditionally
perceived as being applications of the restriction-based approach are actually

discrimination cases in disguise*!.

407 Respectively, ECJ, 13 Dec. 2005, case C-446/03 and ECJ, 18 July 2007, case C-231/05.

408 However, other scholars are of the opinion that, starting from such cases, the Court abandoned
the restriction-based approach, thus favouring a free-step test consisting of assessing whether a
given measure is liable to restrict a given freedom; if the situations are comparable, and then
whether there are justifications. Hence, such scholars are of the opinion that in these cases the
Court applied the traditional discrimination-based approach, although it referred to “restrictions”
(see N. Bammens, The Principle of Non-Discrimination in International and European Tax Law,
supra note 384, ch. 13, at sec. 13.4.3.2.3.).

409 ECJ, 21 Jan. 2010, case C-311/08, at para. 55.

410 Respectively, ECJ, 15 May 1997, case C-250/95 and ECJ, 9 Nov. 2006, case C-433/04.

411 According to N. Bammens, supra note 384, ch. 13, at sec. 13.4.3.2.2 et seq. However, the same
Author holds that while procedural tax measures can be addressed both from the perspective of
discrimination and restriction, substantial tax law issues are unsuited for a restriction analysis,
and can only be investigated under the discrimination-based approach (see ch. 13, at sec.
13.4.3.3.4 et seq.).

412 1d ch. 13, at sec. 13.4.3.3.1.
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Despite these critical positions, it seems possible to maintain that the restriction-based
approach can be relevant in tax matters, as one can realise from the case law of the ECJ,
especially in case a tax constituted such a relevant obstacle to cross-border movements
that make them particularly burdensome or even impossible*'?.

In this matter, some authors hold that, differently from the non-discrimination approach,

the fundamental freedoms’ non-restriction component must be understood as a “right to
freedom” (Freiheitsrecht): It is an absolute concept that operates autonomously, which
means that it is independent from the treatment of other situations. Therefore, it does not
require any fertium comparationis and can be applied to cross-border economic
transactions without taking the (hypothetical) treatment of equivalent purely domestic

transactions into account*'*.

The following convincing argument supports such conclusion:

in order to achieve an internal market, an extension of the scope of the fundamental
freedoms beyond a mere guarantee of equal treatment is necessary, as it is often simply
equal treatment that is intrinsically responsible for hindrances to cross-border commerce

which then cannot be overcome by a prohibition of discrimination*!?.

As a consequence, it seems correct to assess if a given tax measure does restrict a given
fundamental freedom, regardless of the rules applicable in a hypothetical domestic
scenario. To this end, one can refer to non-tax decisions where the ECJ has maintained
that a given measure was unlawful because the restriction thereby imposed prevented the
access to the market of the other Member States, thus being capable of hindering intra-

EU movements against the rationale of the internal market*'®.

413 See A. Cordewener, The Prohibitions of Discrimination and Restriction within the Framework
of the Fully Integrated Internal Market, in EU freedoms and taxation: EATLP Congress, Paris 3-
5 June 2004, supra note 344, § at sec. 1.1.2.2.

414 Id. q at sec. 1.2.2. Similarly, N. Bammens, supra note 384, ch. 13, at sec. 13.4.3.2.2.

415 A, Cordewener, supra note 344, § at sec. 1.2.2.

416 See, e.g., ECJ, 24 Nov. 1993, joined cases C-267/91 and C-268/91, Keck, at sec. 16; ECJ, 10
May 1995, case C-384/93, Alpine Investments, at para. 38; ECJ, 15 Dec. 1995, case C-415/93,
Bosaman, at para. 99; ECJ, 13 May 2003, case C-463/00, Commission v Spain, at para. 61; ECJ,
13 May 2003, case C-98/01, Commission v UK, at para. 47.
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Nevertheless, some scholars maintained that,

from a legal point of view ... it must be pointed out that under the formal heading of a
‘non-restriction’ approach in substance a ‘non-discrimination’ approach is hiding, and
what the ECJ is doing is to compare the treatment of economic actors engaged in cross-
border transactions with that of economic actors pursuing equivalent activities within the
Member State concerned. In this respect, the application of this non-discrimination
component to outbound situations does not deviate in any significant way from the

Court’s (broadened) approach towards ‘non-discrimination’ in inbound situations*!”.

Despite such critical comments, it has been pointed out that the restriction-based approach
should also applied in direct tax matters: not every tax would impose an unlawful
restriction but only those that determine such relevant and serious negative restrictive
effects, or - as the ECJ put it - a substantial interference, on the exercise of the

fundamental freedoms, with further consequences on the internal market.

3.3.4.1. The restriction of the freedom of establishment

As shown, not only discriminatory measures but also rules that hinder or make the
exercise of the fundamental freedoms less attractive ought to be incompatible with the
Treaty (unless it is justified by imperative requirements in the general interest, it is
proportionate and non-discriminatory*'®).

Despite the decisions mentioned previously concerning discriminatory rules (see section
3.3.3. et seq.), increasing case laws concerned tax measures that hindered or restricted the

freedom of establishment*!®. In this regard, one can refer to the Commission v Spain

Other decisions stated the opposite, i.e. that the measure at issue did not affect the access to the
market of another Member State, but still confirmed such approach. See, in this regard, ECJ, 20
June 1996, joined cases C-418/93, C-419/93, C-420/93, C-421/93, C-460/93, C-461/93, C-
462/93, C-464/93, C-9/94, C-10/94, C-11/94, C-14/94, C-15/94, C-23/94, C-24/94 and C-332/94,
Semeraro Casa Uno, at para. 24; ECJ 27 Jan. 2000, case C-190/98, Graf, at para. 25.

417 A, Cordewener, supra note 344, § at sec. 1.2.1.1.2.

418 According to the Gebhard judgement, at para. 37. For an in-depth analysis of the relevant
justifications, see K. Lenaerts et al., EU Constitutional Law, supra note 93, ch. 7, at sec. 67 et
seq.

419 According to C. Bernard, The Substantive Law of the EU: The Four Freedoms, supra note 295,
ch. 10, at sec. D(4.2)(b)(i). Although the Author later concludes that, at least in the field of
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decision, where the ECJ stated that the concept of restriction for the purposes of Article
49 TFEU covers measures taken by a Member State which, although applicable without
distinction, affect access to the market for undertakings from other Member States and
thereby hinder intra-Community trade*°. In other words, as the ECJ put it in the
Caixabank France decision, all restrictions that prohibit, impede or render less attractive
the exercise of that freedom must be regarded as such restrictions and there must be
eliminated, pursuant to Article 49 TFEU**!,

In this context, thus, one can recall the Lankhorst-Hohorst case*?* which regarded a
national tax measure that treated as dividend payments (thus, subject to tax) the loan
payments made by a subsidiary to its non-resident parent. In contrast, the same payments
made to a resident parent would have been tax deductible by such a subsidiary as interests.
The ECJ concluded that such legislation was “an obstacle to the freedom of establishment
which is, in principle, prohibited by Article 43 EC”, because “the tax measure in question
... makes it less attractive for companies established in other Member States to exercise
freedom of establishment and they may, in consequence, refrain from acquiring, creating
or maintaining a subsidiary in the State which adopts that measure” (para. 32).

Similarly in the Mark & Spencer decision*?*, concerning a national law that did not set
off profits of resident parent companies when the losses were incurred by their
subsidiaries not established (or operating) in that Member State, thus applying a different
treatment from the one reserved to resident subsidiaries.

The Court, in fact, concluded that

the exclusion of such an advantage in respect of the losses incurred by a subsidiary
established in another Member State which does not conduct any trading activities in the
parent company's Member State is of such a kind as to hinder the exercise by that parent
company of its freedom of establishment by deterring it from setting up subsidiaries in

other Member States (para. 33).

taxation, the Court seems more inclined to investigate the relevant measure applying the
discrimination approach.

420 See ECJ, 24 March 2011, case C-400/08, at para. 64.

421 See ECJ, 5 Oct. 2004, case C-442/02, at para. 11.

422 E(CJ, 12 Dec. 2002, case C-324/00.

423 Similarly, the already-mentioned Oy A4 decision.
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Hence, such legislation constituted “a restriction on freedom of establishment within the
meaning of Articles 43 EC and 48 EC, in that it applies different treatment for tax
purposes to losses incurred by a resident subsidiary and losses incurred by a non-resident
subsidiary” (para. 34).

The Court reached similar conclusions in the Test Claimants in the FII Group Litigation
decision*?*. The case concerned dividends paid to a parent company, resident in a Member
State, by a non-resident subsidiary: the parent entity was not entitled to a tax credit with
regard to the taxes paid by the non-resident subsidiary, whereas such credit was
recognised in the case of resident subsidiaries. As a consequence, the ECJ stated that such
a different treatment constituted a restriction liable to discourage United Kingdom-
resident companies from establishing themselves in other Member States, thus
contravening the freedom of establishment (see para. 97).

Similarly, in the National Grid Indus decision*”, concerning a national legislation in light
of which the transfer of the place of effective management of a Netherlands company to
another Member State entailed the immediate taxation of the unrealised capital gains
relating to the assets transferred, whereas such gains are not taxed when such a company
transfers its place of management within the Netherlands (see para. 37). More precisely,
the capital gains relating to the assets of a company transferring its place of management
within the Netherlands were not taxed until they were realised and to the extent that they
were realised. Hence, that difference of treatment relating to the taxation of capital gains
was a restriction liable to deter a company incorporated under Netherlands law from
transferring its place of management to another Member State (see para. 37).

In this context, there is also the Lexel decision*?%, concerning a legislation that prevented
national companies from deducting interest payments when made to entities of the same
group established in other Member States. The Court concluded that such legislation
would have restrictive effects on the freedom of establishment.

Then, the ECJ issued many decisions that found national legislation in breach of the
freedom of establishment because of the restrictions imposed on nationals willing to

establish themselves in other Member States (home state restriction).

4“4 ECJ, 12 Dec. 2006, case C-446/04.
425 ECJ, 29 Nov. 2011, case C-371/10.
426 ECJ, 20 Jan. 2021, case C-484/19.
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In this context, one can refer to the Daily Mail decision*’ where the Court clarified that,

although the provisions on the freedom of establishment

... are directed mainly to ensuring that foreign nationals and companies are treated in the
host Member State in the same way as nationals of that State, they also prohibit the
Member State of origin from hindering the establishment in another Member State of one
of its nationals or of a company incorporated under its legislation which comes within the
definition contained in Article 58. As the Commission rightly observed, the rights
guaranteed by Article 52 et seq. would be rendered meaningless if the Member State of
origin could prohibit undertakings from leaving in order to establish themselves in

another Member State ... (para. 16).

Then, there are other cases concerning home state restrictions to the companies’ right of
establishments in other Member States: the Court reaffirmed, when necessary, their
incompatibility with the relevant freedom*?®,

To conclude, in light of the above, it seems possible to hold that the freedom of
establishment covers not only measures that discriminate but also that substantially hinder

or restrict — not proportionally and unjustifiably*?’

— the EU companies’ freedom of
establishment, thereby being incompatible with the internal market and thus the TFEU’s
provision.

However, it should also stressed that, as already pointed out, the ECJ sometimes refers to
restrictions while applying the discrimination-based approach which, for this reason, does

not seem to have been overcome yet**°.

427 ECJ, 27 Sep. 1988, case C-81/87.

428 See, e.g., ECJ, 16 July 1998, case C-264/96, Imperial Chemical Industries; ECJ, 18 Nov. 1999,
case C-200/98, X AB and Y AB; ECJ, 14 Dec. 2000, case C-141/99, AMID; ECJ, 8 March 2001,
joined cases C-397/98 and C-410/98, Metallgesellschaft; ECJ, 18 Sep. 2003, case C-168/01,
Bosal; ECJ, 6 Sep. 2012, case C-380/11, DI Vi. Finanziaria di Diego della Valle.

429 On this matter, see chapter 4 and C. Bernard, The Substantive Law of the EU: The Four
Freedoms, supra note 295, ch. 10, at sec. D(4.2.)(d); S. Dorigo, Residenza Fiscale Delle Societa
e Liberta Di Stabilimento Nell’Unione Europea, supra note 292, ch. 111, at sec. 8; M. Dahlberg,
Direct Taxation in Relation to the Freedom of Establishment and the Free Movement of Capital,
supra note 348, ch. 5.

430 According to G. Bizioli, Il Principio Di Non Discriminazione Nell’Unione Europea, in I diritti
del contribuente, supra note 352, 9 2.
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3.3.4.2. Restriction of the free movement of capital
That said, there are also decisions concerning measures that hindered or “deter natural or

legal persons from other Member States or third countries from carrying out cross-border
movements of capital”, which — as a consequence — were found to be not compatible with
Article 63 TFEU®!. In this regard, one should refer to the Commission v Portugal
decision, where the ECJ held that

although the restrictions at issue apply without distinction to both residents and non-
residents, it must nonetheless be held that they affect the position of a person acquiring a
shareholding as such and are thus liable to deter investors from other Member States from

making such investments and, consequently, affect access to the market*2,

More precisely, in the Verkooijen decision, the Court noted that

a legislative provision such as the one at issue in the main proceedings has the effect of
dissuading nationals of a Member State residing in the Netherlands from investing their
capital in companies which have their seat in another Member State. (...) Such a provision
also has a restrictive effect as regards companies established in other Member States: it
constitutes an obstacle to the raising of capital in the Netherlands since the dividends
which such companies pay to Netherlands residents receive less favourable tax treatment
than dividends distributed by a company established in the Netherlands, so that their
shares are less attractive to investors residing in the Netherlands than shares in companies

which have their seat in that Member State**>.

The Court has reached similar conclusions in the Commission v Spain®* and in the
Commission v United Kingdom decision, where it maintained that “although the relevant
restrictions on investment operations apply without distinction to both residents and non-

residents, it must nonetheless beheld that they affect the position of a person acquiring a

41 According to ECJ, 18 June 2020, case C-78/18, para. 53.
$2ECJ, 8 July 2010, case C-171/08, para. 67.

433 ECJ, 6 June 2000, case C-35/98, para. 34 et seq.

434 ECJ, 13 May 2003, case C-463/00, at para. 61.
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shareholding as such and are thus liable to deter investors from other Member States from

making such investments and, consequently, affect access to the market*3.

To conclude, one could maintain that not only (directly and indirectly) discriminatory

436 the exercise of the free

measures but also any rule that may hinder or dissuade
movement of capital ought to be incompatible with Article 63 TFEU. Still, also in this
context, the ECJ sometimes refers to restrictions while applying the discrimination-based
approach.

Based on the previous conclusions, it seems possible to conclude that the restriction-based
approach can be relevant also in tax matters, despite the previously-mentioned critical
positions. In fact, if a tax constituted such a relevant obstacle to cross-border movements
to make them particularly burdensome or even impossible*’, then an assessment of its

compatibility with Article 63 TFEU should be carried out. Conversely, such a restriction

could impair the internal market (to this effect, see chapter 4, at section 4.4. et seq.).

3.3.5. Free movement of capital vis-a-vis freedom of establishment

From the previous analysis one could conclude that the freedom of establishment overlaps
with the free movement of capital. In fact, in the Casati decision, the ECJ held that the
“freedom to move certain types of capital is, in practice, a precondition for the effective
exercise of other freedoms guaranteed by the Treaty, in particular the right of
establishment” (para. 8). It is apparent that such fundamental freedoms are closely
connected.

In this context, it is worth recalling that the freedom of establishment applies (also) to
companies, as provided by Article 54 TFEU, and Article 63 TFEU does so as well, as
long as the relevant subjects are not therein specified. Then, from the perspective of their
objective scope of application, the free movement of capital applies to specific

circumstances (see supra) that might involve relationships between companies, like the

45 ECJ, 13 May 2003, case C-98/01, at para. 47.

436 See ECJ, 26 Sep. 2000, case C-478/98, Commission v Belgium, para. 18.

437 See A. Cordewener, The Prohibitions of Discrimination and Restriction within the Framework
of the Fully Integrated Internal Market, in EU freedoms and taxation: EATLP Congress, Paris 3-
5 June 2004, supra note 344, 9 at sec. 1.1.2.2.
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freedom of establishment. Therefore, one could maintain that such fundamental freedoms
are almost identical and that Article 63 TFEU would always prevail over Article 49 TFEU
as long as it involves third-country situations (unlike the latter provision), thereby
bringing more protection to the relevant entities**®.

However, the ECJ has developed a specific modus interpretandi useful to identify the
applicable fundamental freedom, since the right of establishment and the free movement
of capital are mutually exclusive. In fact, the Treaty does not extend the freedom of
establishment to third countries and, thus, it is important to ensure that the interpretation
of Article 63(1) TFEU, with specific regard to relations with third countries, does not
enable economic operators that do not fall within the limits of the territorial scope of the
freedom of establishment to profit from such freedom**°.

That said, an overlap between the mentioned fundamental freedoms may arise, for
example, with regard to direct investments, as long as portfolio investments should not
determine uncertainties**. In fact, it has already been stressed that, in the former cases,
the investor has a degree of control over the investee which might be seen as an attempt
to exercise the right of establishment, thus leading to potential overlaps between Article
49 TFEU and Article 63 TFEU; unlike the latter situation, where there is no control or
influence of the investor over the investee, and thus it would be difficult to argue that the
holder is exercising any right of establishment (i.e. Article 49 TFEU is not relevant but
Article 63 TFEU is). Conversely, if it were a case of controlling interests, then it would
be clear that only Article 49 TFEU would apply.

At the same time, it will be argued that possible issues may arise in case a given rule
applies indistinctively to both controlling and direct and portfolio investments.

In order to solve the mentioned case of possible overlap, the ECJ came to the conclusion
that if the shareholder exercises “definite influence” over the investee’s activity, thus

actively managing the investor, then it is exercising its right to establishment, thus

438 According to G. Bizioli, Il Principio Di Non Discriminazione Nell’Unione Europea, in I diritti
del contribuente, supra note 352, q at sec. 3.1.

439 See ECJ, 13 Nov. 2012, case C-35/11, Test Claimants in the FII Group Litigation II decision,
at para. 100.

40 According to the ECJ, 23 Apr. 2008, case C-201/05, Test Claimants in the CFC and Dividend
Group Litigation, para. 47 et seq.
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triggering the application of Article 49 TFEU**!. Conversely, if such a holder does not
have definite influence on the investee’s activity, then Article 63 TFEU would apply, as
long as the case at hand concerns investments.

To put it differently, in order for the freedom of establishment to apply, the case at issue
must regard shareholdings which enable the holder — on the one hand — to exert a definite
influence on a company’s decisions and — on the other hand — to determine its activities**,

More precisely, in the Baars decision, the Court stated that

it is clear from the second section of Article 52 of the Treaty that freedom of establishment
includes the right to set up and manage undertakings, in particular companies or firms, in
a Member State by a national of another Member State. So, a national of a Member State
who has a holding in the capital of a company established in another Member State which
gives him definite influence over the company's decisions and allows him to determine

its activities is exercising his right of establishment (para. 22).

In this regard, it is also useful to recall Advocate General Alber and his conclusions to

the Baars case, where he maintained that

in my view, the border between the simple investment of capital in shares in an
undertaking established in another Member State, and actual establishment in that
Member State, should probably be set at the point where a shareholder ceases to confine
himself to the mere provision of capital in support of a particular business activity carried
on by another person, and begins to become involved himself in conducting the business.
Such involvement requires the shareholder to go beyond simply exercising his voting
rights, and to participate in a way which will enable him to exercise real influence over

the company's business decisions. In determining whether such is the case, regard should

41 See D. Smit, Freedom of Investment between EU and Non-EU Member States and Its Impact
on Corporate Income Tax Systems within the European Union, supra note 299, ch. II, at sec.
2.3.7.1. where the Author highlights that “this test differs from the test whether a definite
influence exists under the freedom of establishment only in terms of the intensity of the required
influence, but not in substance”.

442 According to, among others, Cadbury Schweppes decision, para. 31; ECJ, 13 Apr. 2000, case
C-251/98, Baars, para. 20; ECJ, 3 March 2020, case C-323/18, Tesco, para. 52.

127



be had to the rules of company law in the State in which the undertaking is established

(para. 33).

In light of the above, hence, it is apparent that both the free movement of capital and the
freedom of establishment are relevant with reference to the holding of shares. In fact, “in
the relationship between the free movement of capital and the freedom of establishment
it is always the business person/investor himself who, on the active side, can personally
both establish a business and invest capital”***. However, the freedom of establishment
covers situations where a given subject (i.e. the entrepreneur) pursues activities: such
freedom is primarily an activity-related concept***. As the ECJ put it, “the concept of
establishment within the meaning of Article 52 et seq. of the Treaty involves the actual
pursuit of an economic activity through a fixed establishment in another Member State
for an indefinite period” (Factortame decision, para. 20). Conversely, the free movement
of capital is “neither particularly characterised by the specific holder of capital (or
recipient of capital) nor marked by that holder’s profit-making activity in the host
country”. In fact, what is relevant is the use of the capital and its investment**>.

Therefore,

it is evident that the jurisdictional applicability of the free movement of capital and the
freedom of establishment is materially dependent on whether and to what extent the
economic commitment of the market citizen finds expression in an activity and/or an

investment**°,

For this reason, it is worth investigating further the case law established by ECJ.

43 'W. Schén, Free Movement of Capital and Freedom of Establishment, European Business
Organization Law Review, q at sec. 4.1 (2016).

444 According to Id. 4 at sec. 4.2.

45 According to /d.

46 g
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3.3.5.1. The ECJ viewpoint

As already highlighted, the free movement of capital is often a precondition for the full
exercise of the freedom of establishment**’. Such an interpretation should position the
free movement of capital in a higher (or highest) ranking than the other fundamental
freedoms. This would mean that Article 63 TFEU should always take precedence over
the other provisions, when they concur.

However, the ECJ clarified the scope of application of the free movement of capital and
the freedom of establishment, especially when they overlap. More precisely, it was
stressed that, since the Baars decision, the Court developed the “definite influence”
benchmark, as a criterion for the identification and application of these fundamental
freedoms (see para. 22). Subsequently, in the already-introduced Test Claimants decision,
the Court maintained that if the holding confers “on the holder definite influence over the
company's decisions and allow it to determine the company's activities, the provisions of
the EC Treaty on freedom of establishment will apply” (para. 37).

In light of the above, some scholars pointed out that

direct investments’ by way of the ‘[e]stablishment and extension of branches or new
undertakings belonging solely to the person providing the capital, and the acquisition in
full of existing undertakings’ will surely pass this test and, thus, constitute establishment

within the meaning of Art 43 EC*#¥,

Accordingly, it would follow that, if a given participation allows the holder to influence
the company’s most important decisions, then there is definite influence**’. In this regard,
some authors maintained that only a case-by-case analysis, that evaluates the factual
conditions (and the applicable company law**°) and disregards the pure formalities, can
determine if a subject can exercise definite influence over another entity. In other words,
if, in light of factual circumstances, the entrepreneurial decisions cannot be reached

without the consent (also) of the relevant subject, then such entity exercises definite

447 See C. Bernard, The Substantive Law of the EU: The Four Freedoms, supra note 295, ch. 15,
at sec. 3.4(a).

448 S. Hindelang, The Free Movement of Capital and Foreign Direct Investment, supra note 300,
ch. 3, at sec. 2.

49 See Id. ch. 3, at sec. 2.

430 According to Schén, supra note 443, §4.3.1.
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influence*!. In this case, hence, the freedom of establishment provision would apply to
the detriment of the movement of capital.

Nonetheless, despite such a straightforward approach, the ECJ’s case law on the matter
has not always followed a consistent path*?. In fact, there have been decisions where the
Court did not rule on the existence of a definite influence, but found Article 49 TFEU (or
Article 63 TFEU) applicable; and others where the Court did not find it necessary to
consider if one of the two freedoms was also applicable*?; as well as cases where the
breach of the free movement of capital was considered as an unavoidable consequence of
the restriction of the freedom of establishment or the freedom to provide services (or vice
versa)*4,

Still, following the case law, it is possible to maintain that the Court's primary approach
is the following. In order to assess the compatibility of a (national) legislation that had
detrimental effects on the fundamental freedoms, it is necessary to investigate the rule at
issue. More precisely, it should be assessed if a provision applies only to circumstances
where the holder exercises definite influence on another entity (irrespective of a precise
threshold), thus allowing to determine the activities of such an entity. If so, then, only the
freedom of establishment should be invoked, leaving aside the other freedoms*>. For this
reason, some authors pointed out that “from the ... case law, it becomes clear that the
freedom of establishment exclusively applies, to the detriment of the free movement of
capital, where the contested CIT measure is targeted only at investments involving
definite influence”*°.

Moreover, it should be stressed that there have been cases in which the ECJ has found

that only the free movement of capital was applicable. This was the Glaxo Wellcome

decision, where the Court found that “the free movement of capital aspect of that

1 According to S. Hindelang, supra note 300, ch. 3, at sec. 2.

452 According to C. Bernard, The Substantive Law of the EU: The Four Freedoms, supra note 342,
ch. 13, at sec. D(4.1).

433 See S. Hindelang, supra note 300, ch. 3, at sec. 3(b)1 et seq.

434 See, respectively, Cadbury Schweppes decision, para. 31 et seq. and Fidium Finanz decision,
para. 48. Then, other decisions followed such as, e.g., Test Claimants in the Thin Cap Group
Litigation, Lasertec, Skatteverket, Lidl Belgium, Oy AA, which confirmed the primacy of the
freedom of establishment over the capital movements provision.

435 See D. Smit, Freedom of Investment between EU and Non-EU Member States and Its Impact
on Corporate Income Tax Systems within the European Union, supra note 299, ch. VI, at sec.
8.2.5.2.

456 14
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legislation prevails over that of the freedom of establishment” (para. 50) because the rule
at issue (which had restrictive effects) was applicable regardless of the size of the holdings
and did not presuppose the exercise of a definite influence®’.

To be more precise, the Court’s reasoning was the following. First, it is necessary to
investigate whether the relevant rule applies only to (i.e. aims to target only) investments
that give the holder control over the investee or whether it involves only investments (i.e.
cases where the power to exercise definite influence is absent): while in the former case,
only Article 49 TFEU would apply, in the latter only 63 TFEU would (see para. 46 et
seq.). Then, if such legislation does not target only one of these two situations, it
potentially involves both freedoms. In this case, a second step is necessary: it has to be
assessed whether, in light of the factual circumstances, such a rule applies to
circumstances in which one entity has definite influence over another one. If so, then
Article 49 TFEU would apply; conversely, Article 63 TFEU would (see para. 49 et seq.).
In other words, the “definite influence” test is necessary to identify which is the applicable
freedom: if the legislation at issue applies only to situations that presuppose a control of
the holder on a company, only the freedom of establishment will be applicable; if it
applies only to cases where the holder cannot exercise any influence, then only the free
movement of capital will be applicable**®. Still, as the ECJ put it in the Holbock decision,
there might be other situations in which a given rule “is not intended to apply only to
those shareholdings which enable the holder to have a definite influence on a company's
decisions and to determine its activities” (par. 23). In such cases, both free movement of
capital and freedom of establishment could be applicable (see para. 24)*° and the factual
circumstances would be of paramount importance for the identification of the applicable

freedom. In fact, if the factual circumstances show that such a provision is targeting an

T ECJ, 17 Sep. 2009, case C-182/08. See, also, ECJ, 6 June 2000, case C-35/98, Verkooijen;
ECJ, 15 July 2004, case C-315/02, Lenz; ECJ, 7 Sep. 2004, case C-319/02, Manninen; ECJ, 20
May 2008, case C-194/06, Orange European Smallcap Fund; ECJ, 22 Jan. 2009, case C-377/07,
Steko.

458 See, e.g., ECJ, 10 Feb. 2011, joined cases C-436/08 and C-437/08, Haribo, para. 34 et seq.;
ECJ, 15 Sep. 2011, case C.310/09, Accor, para. 32 et seq.; ECJ, 13 March 2014, case C-375/12,
Bouanich, para. 24 et seq.; Kronos decision, para. 30 et seq.; SECIL decision, para. 31 et seq.;
ECJ, 3 March 2020, case C-328/18, Tesco, par. 51 et seq.; ECJ, 22 Feb. 2022, Viva Telecom
Bulgaria, para. 77 et seq.

49 ECJ, 25 May 2007, case C- 157/05. Similarly, ECJ, 19 May 2009, case C-531/06, Commission
v Italy, para. 40; ECJ, 12 Dec. 2006, case C-374/04, ACT, para. 37; ECJ, 12 Dec. 2006, case C-
446/04, Test Claimants in the FII Group Litigation, para. 142.
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entity exercising definite influence, then it would be a matter of freedom of establishment;
conversely, in the absence of a definite influence in fact, Article 63 TFEU would apply.
However, in this regard, it is worth noting that in the already-mentioned Holbock and Test
Claimants in the FII Group Litigation decisions, the ECJ concluded for the sole
application of the free movement of capital because the legislation at issue was applicable
independently of the size of the holding. Therefore, such case law led some authors to
conclude that “the purpose of the national legislation (the intended regulatory ambit or
scope of application of the national rule), and not the actual economic activity pursued by
the market participant, predominantly determines the applicable freedom™*®’. As a
consequence, if a given national legislation applies only to those holders that are in a
position to exercise definite influence over another entity, then Article 49 TFEU would
apply; if such a rule applies independently of the size of the holding, then only Article 63
TFEU should be applicable*®!.

In this regard, it is worth stressing that, although with reference to third countries (where
the freedom of establishment is not applicable; see section 3.3.1.), in the Test Claimants

in the FII Group Litigation II decision the ECJ maintained that

on the other hand, national rules relating to the tax ... which do not apply exclusively to
situations in which the parent company exercises decisive influence over the company
paying the dividends must be assessed in the light of Article 63 TFEU. A company
resident in a Member State may therefore rely on that provision in order to call into
question the legality of such rules, irrespective of the size of its shareholding in the

company paying dividends established in a third country (para. 99).

In light of the foregoing, hence, it seems that the ECJ recognises the application of Article
63 TFEU with reference to measures that apply — indistinctively — to controlling interests

and direct and portfolio investments, regardless of the factual circumstances. Such a

460 D, Smit, supra note 299, ch. 111, at sec. 3(b)(3). Similarly, G. Bizioli, I/ Principio Di Non
Discriminazione Nell Unione Europea, in I diritti del contribuente, supra note 352, q at sec. 3.1.
461 See D. Smit, supra note 299, ch. 111, at sec. 3(b)3.
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conclusion seems to be upheld by other more recent decisions of the Court related to intra-
EU situations*®?,

For this reason, one could argue that the case law on this matter is evolving towards a
more formal, and less substantial, interpretation of the legislation and facts at issue*®’.
Therefore, in light of the above, one can identify two different lines of reasoning: one in
light of which, if the national law applies irrespective of the size of the holding, the factual
circumstance (i.e. the exercise of definite influence) will determine the applicable
freedom; and another one, in light of which, in the same circumstance, only Article 63
TFEU would be applicable, regardless of the actual exercise of definite influence of one
entity over another one.

In this context, nevertheless, some scholars still give factual circumstances more
relevance*®*. Thus, if a given rule applies irrespective of the size of the holding, thereby
triggering the application of both fundamental freedoms, only the factual circumstances
would determine the applicable freedom: if such legislation — in that circumstances (i.e.
in light of the facts of the case at issue) — applies to direct and portfolio investment where
no definite influence is exercised, then Article 63 TFEU would apply; if it applies — in
light of the facts of the case at issue — to situations of definite influence, Article 49 TFEU

would be the relevant provision.

462 See ECJ, 26 Feb. 2019, joined cases C-115/16, C-118/16, C-119/16 and C-299/16,
Skatteministeriet para 157 et seq.; Viva Telecom Bulgaria decision, para. 77 et seq.

463 See K. Spies, The External Dimension of the Fundamental Freedoms and Taxation, in
Research Handbook on European Union taxation law q at sec. 3.2.3 (Christiana HJI Panayi et al.
eds., Edward Elgar 2020). The Author is of the opinion that evaluating the facts of a given case
would lead to a disproportionate limitation of the scope of such freedom, which is not provided
by the Treaties and other legislative materials, also in light of the Test Claimants in the FII Group
Litigation II decision, at para. 101.

464 The conclusions recalled by Hindelang (see supra) have been reached by Wunderlich and
Blaschke. Specifically, such Authors “are of the view that the ‘purpose of the national legislation’
and the actual economic activity pursued determines the applicable freedom”. D. Smit, supra note
299, ch. VI, at sec. 8.2.5.5. maintains that “the free movement of capital cannot be invoked to the
extent the contested CIT measure is actually applied to investments which involve, as a factual
matter, a definite influence. In other words, when determining whether or not the free movement
of capital may be invoked, it is only the actual fact pattern, and not the underlying rule, that is
decisive”. Similarly, W. Schon, Free Movement of Capital and Freedom of Establishment,
European Business Organization Law Review, supra note 443, q at sec. 4.3.1., who stress that
also the factual circumstances concerning a minority holding, in light of the composition of a
given group of shareholders, can play a significant role in determining the application of Article
49 TFEU or 63 TFEU.
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Such an interpretation seems more accurate because it respects the factual circumstances
of a given case: it seems preferable to determine, in practice, if a given shareholder has
the relevant influence, thereby exercising the right of establishment or if it is a matter of
freedom of investments. Conversely, leaving to the static and abstract wording of a given
legislation the possibility to determine the applicable fundamental freedoms does not
seem to respect the rationale of both freedoms.

That said, it has already been stressed that the ECJ has never provided a clear answer to
the questions related to the applicable freedom, as well as to the threshold above which
there is definite influence (as a relevant element for the identification of the applicable
freedom). In fact, there have been circumstances where the Court maintained that the
majority holding confers to the holder a definite influence*®’; or that a minority holding
should not trigger the application of Article 49 TFEU*6®. Then, there have been decisions
where the ECJ concluded that holding more than 25% of a company's capital, eventually,
determined the exercise of a definite influence, thus applying the freedom of
establishment provision*®” (see more comments in the following sections).

Still, when a rule does not apply only to controlling interest or portfolio investment, thus
triggering the application of both the freedom of establishment and the free movement of
capital, the factual circumstances, including the corporate law therein relevant**®, should
be relevant in order to identify if the holder exercises definite influence, thereby
benefitting from its right of establishment.

In conclusion, it is worth stressing that several ECJ’s decisions opted for the previous
interpretation of the Treaties’ provisions, in light of which the factual circumstances
played a relevant role in determining the applicable fundamental freedom. However,

some scholars have stressed that the ECJ case law is not always linear*®.

465 See ECJ, 19 July 2012, case C-48/11, A Oy, para. 19.

466 See the already-mentioned Steko decision, para. 56 and Baars decision (at para 20), in which
the Court held that a participation of one-third of the shares do not allow a definite influence on
the relevant company.

467 See ECJ, 10 May 2007, case C-492/04, Lasertec, para. 21; similarly, ECJ, 19 July 2012, case
C-31/11, Scheunemann, para. 23 et seq.

468 According to W. Schon, supra note 443, 9 at sec. 4.3.1.

469 See, e.g., W. Schon, supra note 443; J. Snell, Free Movement of Capital: Evolution as a Non-
Linear Process, in The evolution of EU Law, supra note 300.
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In light of the above, it seems preferable to conclude that not only the purpose of the
relevant rule but also the factual circumstances are important for the identification of the

relevant fundamental freedom in case Articles 49 and 63 TFEU overlap*’°.

3.3.5.2. Article 49 TFEU vis-a-vis Article 63 TFEU with reference to
third countries
Also for the sake of the current investigation, it is worth assessing the Court’s position

with regard to third-country situations vis-a-vis the fundamental freedoms. In fact, as
previously described, while the free movement of capital also covers third-country
movements, Article 49 TFEU does not. In this regard, the ECJ faced cases of legislation
restricting movements from, and to, non-EU countries. Consequently, it had to assess
which fundamental freedom had been breached.

In its previous case law, the ECJ adopted different lines of reasoning. Specifically, if a
measure affected situations where one entity exercised definite influence over another
entity, then only Article 49 TFEU was applicable; if it concerned only direct and portfolio
investments (namely, situations where definite influence is not exercised), only Article
63 TFEU was relevant; finally, if it affected both controlling interests and investments,
only Article 63 TFEU was applicable.

While the justification underlying the first two scenarios has already been discussed in
the previous sections, the latter scenario needs further assessment. To this end, one should
begin with the already-mentioned Test Claimants FII Group Litigation decision. In such
a landmark case, in fact, the ECJ concluded that a national rule, which taxed dividends
from a third country and which did not apply exclusively to situations in which the parent
company exercised decisive influence over the company paying the dividends, had to be
assessed in the light of Article 63 TFEU irrespective of the size of the shareholding in the

third-country company that paid such dividends (see para. 99)*".

470 See X AB decision, where the ECJ made reference — again — to the facts of the case in order to
determine whether Article 49 TFEU or Article 63 TFEU was applicable with regard to a national
legislation that applied to both controlling and portfolio investments (see ECJ, 10 June 2015, case
C-686/13, para. 23 et seq.).

47! Similarly, ECJ, 3 Oct. 2013, case C-282/12, Itelcar, para. 14 et seq.; ECJ, 10 Apr. 2014, case
C-190/12, Emerging Markets, para. 23 et seq.; ECJ, 11 Sep. 2014, case C-47/12, Kronos, para.
29 et seq.
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The ECJ, hence, maintained that if a given legislation applies only to portfolio
investments or applies (indistinctively) to controlling interests and investments from, or
to, third countries, then Article 63 TFEU would be applicable; unlike in cases concerning
only controlling investments, where only Article 49 TFEU would apply (only to the
benefit of EU entities). For this reason, some scholars have concluded that “even if in fact
the case concerns a controlling interest in a third State company (and with that,
‘establishment’), that does not preclude the EU shareholder in that third State company
to rely on the free movement of capital”™*’2,

As a consequence, one could further conclude that — with reference to third countries —
the factual circumstances that were usually relevant for the identification of the
fundamental freedom when the legislation at issue targeted participation in undertakings
irrespective of their size or influence (see the previous sections), do not seem relevant
anymore.

Such a conclusion has been almost confirmed by the SECIL decision. Specifically, the
case concerned a rule that treated dividends distributed by a non-EU company to a
national one less favourably than an intra-EU distribution of dividends, and that was not
applicable exclusively to situations concerning shares giving control to the holder*’>. For
this reason, the ECJ found a national measure incompatible with Article 63 TFEU.

It seems to follow that, at least with reference to third-country situations, if a national
measure applies to both controlling interests as well as to direct and portfolio investments,
only Article 63 TFEU should apply, as long as Article 49 TFEU is not applicable due to
the lack of territorial scope of application.

However, as already stressed, in the Test Claimants FII Group Litigation decision, the

Court moved further maintaining that,

since the Treaty does not extend freedom of establishment to third countries, it is

important to ensure that the interpretation of Article 63(1) TFEU as regards relations with

472 A. P. Dourado & P. J. Wattel, Third States and External Tax Relations, in Terra/Wattel -
FEuropean Tax Law, supra note 328, 9 at sec. 5.2.4.
473 See ECJ, 24 Nov. 2016, case C-464/14. See, also, Itelcar decision, para. 14 et seq.
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third countries does not enable economic operators who do not fall within the limits of

the territorial scope of freedom of establishment to profit from that freedom (para. 100)*74.

It follows that, if a national measure targets controlling interests and direct and portfolio
investment, from or to third countries, Article 63 TFEU should apply, unless such national
legislation affects “the conditions for access of EU economic operators to third State
markets or of third State economic operators to member State markets”*’>. In this latter
case, hence, Article 49 TFEU should apply. In these circumstances, therefore, “the
purpose of the national measure is decisive, not the question whether the shareholder
happens to hold a controlling interest or a very small interest™*7°,

As already pointed out, the rationale behind the conclusion of the ECJ is to prevent
(mainly) non-EU entities from taking advantage of the freedom of establishment which
is not available to them by accessing the internal market thanks to a “back door”, which
is the free movement of capital*’’.

In other words, the Court’s position is the following: if the rule involves controlling
interests and direct and portfolio investments in third-country situations, only Article 63
TFEU should apply because the freedom of establishment is not herein applicable.
However, suppose the legislation at issue does affect the conditions for access to the
internal market, then, in that case, such a rule does not involve investments but the
conditions for the establishment of an entity within the market. As a consequence, only
Article 49 TFEU would apply, and the non-EU entities will have no rights to exercise.
Although from a different perspective, such a position has been further clarified in the
Fidium Finanz decision, which concerned a national legislation that prevented non-EU
companies from granting credits, on a commercial basis, to national customers. In this
context, the Court held that the relevant rules primarily aimed at regulating financial
services. Therefore, even if such rules effectively made clients less inclined to have

recourse to those services (thus, reducing cross-border financial traffic relating to those

services), the freedom to provide services was the primarily applicable provision, and the

474 See also ECJ, 11 Sep. 2014, case C-47/12, Kronos, para. 53; Emerging Markets decision, para.
31; SECIL decision, para. 42; ECJ, 16 Feb. 2023, case C-707/20, Gallaher, para. 64.

475 A. P. Dourado & P. J. Wattel, supra note 328, 9 at sec. 5.2.4.

476 Id

477 According to W. Schén, Free Movement of Capital and Freedom of Establishment, European
Business Organization Law Review, supra note 443, q at sec. 5.3.3.

137



restriction of the free movement of capital was merely an unavoidable consequence of
the restriction on the former fundamental freedom. In fact, if a non-EU provider of
services could have invoked Article 63 TFEU, it would have accessed the internal market,
and the freedom to provide services (which is applicable solely within the EU) would
have been circumvented.

To conclude, one can maintain that if a measure applies to controlling interests, direct and
portfolio investments, from and to third countries, the free movement of capital should
always apply, unless such a rule regulates access to the internal market (as well as the
market of a third State)*’8. In such case, as well as when a given provision applies only
to controlling investment, Article 49 TFEU should apply without further guarantees for
non-EU holders. However, some scholars have maintained that it is “difficult to think of
direct tax measures which affect the conditions of establishment of undertakings or the
market access of service providers”, even if they involve controlling interest*”’.

It would follow that, in the circumstances in which a national direct taxation rule applies
to controlling interests and investments (not giving the power to exercise definite
influence), from and to third countries, only Article 63 TFEU should apply. Still, the case
law concerning the applicability of the free movement of capital in third-country
situations concerning definite influence is not consolidated, especially with regard to the
relevance of the factual circumstances. As a matter of fact, in the recent Gallaher
decision, the ECJ has made - again - reference to the factual circumstances (i.e. the
existence of a power to exercise definite influence) in order to determine the applicable

fundamental freedom in third-country situations**°.

478 To this end, see the in-depth analysis carried out by J. Snell, The Notion of Market Access: A
Concept or a Slogan?, 47 Common Market Law Review (2010).

479 A. P. Dourado & P. J. Wattel, supra note 328, § at sec. 5.2.4; C. Brokelind & D. Kleist, Interest
Deduction Limitations in Sweden Post-Lexel: The Relevance of the Free Movement of Capital,
63 Eur. Tax., 4 at sec. 4.1 (2023).

480 See, specifically, para. 61.
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3.3.6. Final clarification: free movement of capital and freedom of

establishment vis-a-vis group of enterprises

Although the previous sections have already referred to case law pertaining to groups’
taxation (in various forms), for the sake of the current investigation it seems appropriate
to clarify the relationship between the freedom of establishment and the free movement
of capital vis-a-vis groups of companies (in broad terms).

To begin with, it is necessary to briefly sum up the already-analysed (see section 3.3.5.1.)
case law of the ECJ, which appears useful for the identification of the relevant
fundamental freedom. More specifically, if a given rule applies only to controlling
interests, then Article 49 TFEU is applicable; if a given legislation applies only to
investments, only Article 63 TFEU is relevant; if a given rule applies to controlling
interest as well as to direct and portfolio investment, both freedoms should apply, and
also the factual circumstances (i.e. the exercise of definitive influence) might be relevant
for the identification of the primarily applicable fundamental freedom.

Then, if a rule involves controlling interests, direct and portfolio investments in third-
country relations, Article 63 TFEU is applicable, unless such legislation regulates access
to the internal market. In this latter case, only the free movement of capital provision
would be relevant (although not applicable). Then, if it involves only the controlling
interests in third-country situations, Article 49 TFEU would apply; if it involves only
direct and portfolio investments (i.e. situations where the exercise of definite influence is
absent), Article 63 TFEU should be relevant.

That said, regarding the fundamental freedoms vis-a-vis groups of companies, it is
important to recall the position expressed by the ECJ in the Test Claimants in the FII
Group Litigation decision. The Court, in fact, stated that “since (a given legislation)
concerns only groups of companies, it falls within the scope of Article 43 EC” (para.
118)*8!. In other words, if a national rule concerns groups of enterprises, only the freedom
of establishment provision would be relevant in order to assess the compatibility of the

former legislation with the EU Treaties; and any restriction of other freedoms (for

1 Similarly, e.g., Test Claimants in the Thin Cap Group Litigation, para. 33 and 101; ECJ, 18
July 2007, case C-231/05, Oy AA, para. 23; ECJ, 28 June 2008, case C-284/06, Burda, para. 68;
Gallaher decision, para. 58.
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instance, of the free movement of capital) would be an unavoidable consequence of the
restriction of the former freedom (see Cadbury Schweppes decision, para. 33).

However, such a conclusion needs further analysis. In fact, if this were the Court’s actual
position, then all the previously-analysed case law would be immaterial or highly
contradictory. In fact, it seems difficult to understand why the Court should differentiate
its conclusions when it comes to groups of companies.

Nonetheless, there seems to be a justification underlying the recalled ECJ’s statement. In
the literature, in fact, it has been pointed out that in such a case “the ECJ apparently
merely assumes that definite influence must necessarily be present where the contested
tax measure is targeted only at relations within a group of companies”*?. Hence, in light
of such interpretation, the Test Claimants conclusions appear to be aligned with the
already-analysed case law: to apply Article 49 TFEU, the Court (however, unlike other
cases) presumes the existence of a power of one entity to influence another other. It
follows that it does not appear correct to conclude — de plano — for the sole application of
Article 49 TFEU when a given legislation applies to groups of companies. Instead, it
should be assessed whether such definite influence is actually present.

To elaborate further on this conclusion, one should review the already-mentioned

decisions of the ECJ.

3.3.6.1. Group of companies and Article 49 TFEU
One should start from the Test Claimants in the Thin Cap Group Litigation decision. The

case pertained to a national legislation applicable to intra-group transactions and, more
specifically, to companies which had a control over other companies; or companies under

a common control (see para. 26 et seq.)*®.

482 D, Smit, Freedom of Investment between EU and Non-EU Member States and Its Impact on
Corporate Income Tax Systems within the European Union, supra note 130, 9§ 8.2.5.2.

483 More precisely, the rules applied to “to loans granted by a non-resident company to a resident
subsidiary of which the former company owned 75% of the capital or where each of the companies
was a 75% subsidiary of a third company” (para. 29); “only where the two companies in question
are subject to common control in the sense that one of them participates directly or indirectly in
the management, control or capital or the other company concerned or a third party participates
directly or indirectly in the management, control or capital of both the other companies
concerned” (para. 30); and when “United Kingdom-resident subsidiaries which are at least 75%
owned, directly or indirectly, by a non-resident parent company or by another non-resident
company which is also at least 75% owned, directly or indirectly, by that parent company” (para.
32).
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More precisely,

. the legislation at issue in the main proceedings, which is directed against thin
capitalisation of resident companies by a related non-resident company, concerns only
situations in which the latter company enjoys a level of control over other companies
belonging to the same group which allows it to influence the financing decisions of those
other companies, in particular the decision as to whether those companies are to be

financed by way of loan or equity capital (para. 31).

Because such legislation targeted only situations where one company had control of
another, the Court concluded that the freedom of establishment applied to the detriment
of Article 63 TFEU in line with its case law.

Then, one can refer to the Court’s conclusion in the Hornbach-Baumarkt decision, which
concerned a national legislation affecting related companies. More precisely, such a rule
concerned entities of the same group, and was applicable at the level of the enterprises
that had at least 25% of the shares, or could exercise influence over another entity.

To assess the applicable fundamental freedom, the Court maintained that — on the one
hand — such rule applied to “holding which enables the taxpayer to exert a definite
influence on the company in question”; on the other hand, the taxpayer (i.e. an enterprise
of the group) “holds an indirect shareholding of 100% in the foreign group companies
and can therefore exert a definite influence on the decisions and activities of those
companies” (para. 30). Consequently, “the national legislation at issue in the main
proceedings must ... be examined in the light of the provisions of the EC Treaty
concerning freedom of establishment” (para. 31)*4,

Similar conclusions can be drawn with reference to the SGI decision*®’, which regarded
transfer pricing rules applicable between related companies irrespective of the existence
of a controlling power. In this case, the Court found that the factual circumstances, which
involved companies of a group, concerned only situations of definite influence. Thus,

only the freedom of establishment provision was applicable.

44 ECJ, 31 May 2018, case C-382/16.
S ECJ, 21 Jan. 2010, case C-311/08.
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The ECJ reached similar conclusions in the already-mentioned Oy AA, Burda and
Gallaher decisions.

More precisely, the latter case concerned a national legislation which “relates to the tax
treatment of disposals of assets within the same group of companies” and, more precisely,
“to disposals of assets between a parent company and the subsidiaries (or sub-
subsidiaries) over which it exerts definite direct (or indirect) influence and to disposals of
assets between sister subsidiaries (or sub-subsidiaries) which have a common parent
company exercising definite influence on them” (para. 60).

In light of these features, the Court — firstly — maintained that “it is apparent from the
Court’s case-law that, in so far as any given national rules concern only relationships
within a group of companies, they primarily affect the freedom of establishment” (para.
58).

However, the ECJ did not apply such a rule without further investigation. In fact, it
maintained that, in light of their scope of application, “the group transfer rules thus seem
to apply because of the parent company’s holding in the capital of its subsidiaries, which
allows it to exert definite influence over its subsidiaries” (para. 60). As a consequence,
Article 49 TFEU was found to be applicable, and the “restrictive effects on the free
movement of capital ... would be the unavoidable consequence of such an obstacle to
freedom of establishment as there might be, and do not therefore justify an independent
examination” (para. 61).

Similarly, in the previous Burda decision, where the national rule involved parent-
subsidiary relationships. After having maintained that “in so far as any given national
rules concern only relationships within a group of companies, they primarily affect the
freedom of establishment” (para. 68), the Court pointed out that “where a company has a
shareholding in another company which gives it definite influence over that company’s
decisions and allows it to determine that company’s activities, it is the provisions of the
Treaty on the freedom of establishment that are to be applied” (para. 69). Nonetheless,
the ECJ pointed out that a “national legislation such as th at issue in the main proceedings,
the application of which does not depend on the extent of the holding which the company
receiving the dividend has in the company paying it, may fall within the purview both of
Article 43 EC on freedom of establishment and of Article 56 EC on the free movement

of capital” (para. 71).
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Once the Court has clarified that also Article 63 TFEU could apply, it concluded that the
freedom of establishment should apply since “the dispute before the referring court relates
exclusively to the effect of the national legislation at issue in the main proceedings on the
situation of a resident company which has distributed dividends to shareholders whose
holding gives them definite influence over the decisions of that company and enables
them to determine its activities” (para. 72).

Moreover, in the 2007 Oy AA decisions, the Court maintained that rules affecting intra-
group relationships should be subject to the freedom of establishment provision (see para.
23). Nevertheless, the ECJ assessed whether the relevant requisites were met in such a
case. In fact, in light of the national law at issue, the Court pointed out that “the possibility
of making an intra-group financial transfer, deductible for the purposes of that law, is
subject to the condition that the parent company hold at least 90% of the capital or shares
of the subsidiary” (para. 21).

Hence, since that legislation involved shareholdings which gave their holders definite
influence over the company's decisions, and allowed the holders to determine the
company's activities, the freedom of establishment was found to be applicable.
Additionally, it is fundamental to refer to the Cadbury Schweppes decision, concerning
the compatibility of a CFC legislation with the fundamental freedoms. Moving from the
fact that such rules “concern the taxation, under certain conditions, of the profits of
subsidiaries established outside the United Kingdom in which a resident company has a
controlling holding”, the Court maintained that such legislation “must therefore be
examined in the light of Articles 43 EC and 48 EC” (para. 32).

Such a conclusion does not surprise. In fact, in light of the already-analysed case law, it
is clear that when a rule applies only to situations concerning controlling interests (such
as under the CFC at issue), then only Article 49 TFEU applies.

Finally, in the Tesco decision, the ECJ concluded that a given national legislation applied
only to companies under the control of other entities and, therefore, only Article 49 TFEU
could apply (see para. 50 et seq.).

In conclusion, it follows from the foregoing that the Court did not rule in favour of the
application of Article 49 TFEU on the sole basis that a group of companies was involved.

The ECJ, in fact, assessed the aim of the rules at issue (i.e. if it targeted only controlling
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interest or also direct and portfolio investment) and — sometimes — also the factual

circumstance, thus concluding accordingly.

3.3.6.2. Enterprises vis-a-vis the free movement of capital
Following the previous section, one could further argue as follows: assuming that a

national legislation applies to groups of companies but not only to situations where there
is control, then Article 63 TFEU should also apply (in light of the already-analysed
reasons; see section 3.3.5. et seq.).

As a matter of fact, similar conclusions were reached by the ECJ in the Test Claimants in
the FII Group Litigation decision, which was a case concerning legislation targeting
groups of companies, and — more specifically — the ones that could exercise control over

others. More precisely, the Court argued that

the nature of the holdings of the other companies which are parties to the dispute has not
been put before the Court. It may therefore be that the dispute also relates to the effect of
the national legislation at issue in the main proceedings on the situation of resident
companies which received dividends on the basis of a holding which does not give them
definite influence over the decisions of the company making the distribution and does not
allow them to determine its activities. That legislation must therefore also be considered

in the light of the Treaty provisions on the free movement of capital (para. 38).

In other words, the ECJ concluded that the legislation at issue, which regarded dividends
received by resident companies from non-resident companies in which they hold fewer
than 10% of the voting rights, could also determine a restriction on the free movement of
capital, which is prohibited by Article 63 TFEU (see para. 65). Hence, the ECJ did not
conclude, de plano, for the sole application of the freedom of establishment because
groups of companies were involved.

In this regard, it is also worth referring to the /felcar decision, concerning companies
bound by “special relations”. In this case, the Court held that a given national legislation
could affect both situations concerning companies having definite influence on another
one and others not having such power. For this reason, the ECJ concluded that Article 63

TFEU was applicable, regardless of the fact that the rules concerned third-country
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relations (where Article 49 TFEU does not apply), as long as they did not relate to market
access.

As pointed out in the literature, “this case is interesting, as it refutes the arguments put
forward in previous case law that when a rule applies solely within the ambit of associated
companies or groups of companies, only article 49 of the TFEU applies™*3¢.

Moreover, concerning a group of companies, it is worth recalling the already-mentioned
Glaxo Wellcome decision. The case pertained to a restructuring of a group of companies
and shareholders which, in certain cases, had controlling powers. Although the case
concerned third-country shareholders, where Article 49 TFEU could not apply, the ECJ
pointed out that such national rule applied irrespective of the size of the holding, thus
disregarding whether the shareholder could exercise definite influence on the companies
concerned (see para. 49). Hence, in light of the purpose of that legislation and the facts at
issue (see para. 48 et seq.), the Court concluded that Article 63 TFEU was applicable.
To this end, the already-mentioned Viva Telecom Bulgaria decision is also herein
relevant. In fact, the case concerned associated enterprises*®” and a national legislation
that applied to “related companies and between unrelated companies, and thus
irrespective of the possibility for a company to exert a definite influence on the decisions
and activities of another company” (para. 81). For this reason, the Court concluded that
only Article 63 TFEU should apply*®®, as the ECJ did in the so-called “Danish beneficial
ownership cases” which referred — again — to associated enterprises*®.

In light of the above, it seems possible to conclude that even if a rule applies to group of

companies, or related companies, the free movement of capital might be relevant if the

486 C. Brokelind & D. Kleist, Interest Deduction Limitations in Sweden Post-Lexel: The Relevance
of the Free Movement of Capital, 63 Eur. Tax., supra note 479, 9 at sec. 4.2.

487 Article 3(1)b of the Council Directive 2003/49/EC of 3 June 2003 provides that “a company
is an ‘associated company’ of a second company if, at least: (i) the first company has a direct
minimum holding of 25 % in the capital of the second company, or (ii) the second company has
a direct minimum holding of 25 % in the capital of the first company, or (iii) a third company has
a direct minimum holding of 25 % both in the capital of the first company and in the capital of
the second company”.

488 Although the Court maintained that “the facts of the dispute in the main proceedings, from
which it is apparent that the lending company was, at the time of the relevant facts, the sole
shareholder of the borrowing company, have no effect in order to determine whether the situation
to which the dispute in the main proceedings relates falls within the scope of one or the other of
those fundamental rights” (para. 82).

489 ECJ, 26 Feb. 2019, joined cases C-115/16, C-118/16, C-119/16 and C-299/16.
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provision at issue does not apply only to controlling interests (and does not relate to
market axcess), and the relevant party does not exercise definite influence.

The former conclusions find further support in the X GmbH decision*, which concerned
the compatibility of a CFC legislation (applicable to third-country situations) with the
fundamental freedoms. In this case, more precisely, a CFC rule applied to companies
holding at least 1% of certain foreign related entities' shares, thus involving controlling
interests and direct and portfolio investments. Although the legislation concerned third-
country situations (where Article 49 TFEU is not applicable), the Court concluded that
Article 63 TFEU was applicable: even if the case concerned related companies, the Court
assessed the aim of the rule at issue, which targeted both controlling and direct or portfolio
investments; and the factual circumstances, which concerned investments not giving the

holder the power to exercise any influence (see para. 29).

3.3.6.3. To sum up: the aim of the rule and the facts, as relevant elements
To summarise the preceding sections, one could maintain the following: although a

national law might refer to a group of companies, the ECJ has always made reference to
the aim of the legislation at issue to assess the compatibility of such a rule with the
Treaties and then, if necessary (and sometimes), to the factual circumstances (i.e. the
existence of a definite influence).

To put it differently: the Court has always investigated the case and the relevant rules in
general terms, although groups of companies might have been involved. In fact, it
analysed — firstly — the aim of the legislation at issue, and if the rules applied only to
situations where there was a controlling interest, then only Article 49 TFEU was found
to be applicable; if it applied only to direct or portfolio investment (i.e. situations where
no power to influence was exercised), only the free movement of capital was found to be
relevant; if such legislation applied to controlling interest, direct and portfolio
investments, Article 63 TFEU was applicable if the relevant subject did not exercise
definite influence. Similarly, with regard to third-country situations, with the limit of the

market access criterion.

490 On this matter, see CFE ECJ Task Force, Opinion Statement ECJ-TF 4/2019 on the ECJ
Decision of 26 February 2019 in X-GmbH (Case C-135/17), Concerning the Application of the
German CFC Legislation in Relation to Third Countries, Eur. Tax. (2020).
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Consequently, one can further state that even if a case concerns a group of companies,
the Court does not apply — de plano — Article 49 TFEU, but it follows the already-analysed
(see section 3.3.5.1.) steps to determine the applicable freedom. As a matter of fact, some
of the already-mentioned cases did concern groups of companies or related companies,

but the freedom of establishment was not applied de plano.

3.4. Final notes

In light of the foregoing sections, one can reach the following conclusions. Within the
complex system of the EU, the TFEU and TEU — among others — constitute the legal
bases for the European legal order. Such Treaties provide the basic substantial and
procedural rules that the EU Institutions have to respect. More specifically, a fundamental
role is played by the four freedoms, which are of paramount importance for the evolution
and safeguarding of the internal market (one of the main aims of the EU). In this context,
also the ECJ plays a fundamental role in interpreting and safeguarding EU law.
Following the previous sections, it is possible to hold that derived laws must adhere to
the Treaties and their four freedoms’ provisions: if derived laws could unrestrictedly
overcome the Treaties’ provision, the EU legal order would be contradictory, and the
remedies provided in the Treaties would be useless.

For this reason, derived laws, as well as national legislations, must not breach either the
freedom of establishment or the free movement of capital, which have clear differences
in their scope of application. In other words, rules that deter one entity from setting up
agencies, branches or subsidiaries, or do not allow it to participate, on a stable and
continuous basis, in the economic life of other Member States; or that prevent investments
from, and to, other Member States or third countries ought to clash with the relevant
fundamental freedom.

However, there might be circumstances in which it is not clear whether Article 63 TFEU
or Article 49 TFEU applies. In these cases, in fact, the rules at issue might target not only
situations where one entity exercises its right of establishment (by controlling another
entity) but also entities that merely invest (i.e. situations in which the investor cannot
exercise any relevant influence on the investee). Nonetheless, the ECJ has provided some

guidance, concluding that in such cases Article 63 TFEU should apply unless the factual
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circumstances prove that the relevant entity is exercising in fact definite influence over
another company, thereby benefitting from its right of establishment; or, in third-country
situations, that legislation regulates the access to the internal market. In these latter cases,
only Article 49 TFEU would be relevant.

In light of the above, it is, therefore, correct to conclude that the Directive directive on
global minimum taxation should comply with the fundamental freedoms too. More
specifically, as long as it involves groups of companies and applies in situations where
no control is required (and the factual circumstances might also prove the absence of
influence of one entity over another one, as it will be argued in the following chapter 4),
the relevant rules ought to comply with the freedom of establishment and the free
movement of capital, in intra-EU and in third countries situations. If such provisions,
which will be implemented into the Member States’ legislation, were found to clash with
a fundamental freedom, the ECJ should act accordingly (to this effect see chapter 5, at
section 5.2. et seq.).

Thus, based on the previous analysis, the following chapter will investigate the
compliance of the Directive’s rules with primary law and will argue that, in certain
situations, the global minimum tax provisions clash with certain fundamental freedoms

and, specifically, with the free movement of capital - mainly - in third-country situations.
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CHAPTER 4

4. Clashes between the fundamental freedoms and the EU
Directive. The scope of the analysis and methodological
premises

The relationship between directives (as derived laws) and the EU primary law has been
investigated in the previous chapter. It has been concluded that the former legislation
should comply with the latter; and that any possible misalignment should be addressed
primarily by the ECJ which can provide for a conforming interpretation or — in the worst
scenario — invalidate such derived legislation.

Given that, it has been concluded in the previous chapter that the Directive on global
minimum taxation should comply with the primary law too, and - among others - with the
provisions concerning the four fundamental freedoms*!. To this end, it is worth recalling
that the ECJ has developed a consistent case law in light of which rules that apply to
groups of companies, such as the ones under scrutiny, should be investigated under the
freedom of establishment and the free movement of capital.

Thus, the current chapter aims to investigate and verify if the Directive at hand is actually
compliant with the mentioned freedoms. In this context, it will be argued that in certain
cases the Directive does clash with the freedom of establishment and the free movement
of capital, and that no justifications seem applicable.

To this end, it will be investigated - first of all - which fundamental freedom applies in a
given circumstance and then, it will be assessed if and to what extent the Directive’s
provisions have breached such fundamental freedoms.

Once the possible clashes have been identified, the analysis will involve the relevant
justifications and, if there are any, the proportionality test. However, it will be concluded
that, in certain circumstances, there appear to be no justifications and that — in any case —
the Directive’s rules seem to impose disproportionate restrictions.

It is also important to stress that it will be often made reference to the Directive’s rules,
in general terms, without distinctions between such secondary law’s provisions and the

national law that will implement them. In fact, as it will be further argued in the following

1 Also, according to L. De Broe, Some EU and Tax Treaty Law Considerations on the Draft EU
Directive on Global Minimum Taxation for Multinationals in the Union, Intertax, supra note 98,
q at sec. I.
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sections, the Directive provides rules which will be implemented into national laws
without significant modifications, because such secondary law does not leave Member
States any room for a different (and more lawful) execution of the rules at hand.
Therefore, it will be argued that the issues that arise with reference to the Directive will
concern the national implementing measures alike, provided that these latter will be
almost identical to the former. However, when necessary, specific reference will be made
to the Directive or the national implementing measures.

In other words, in light of the tight relationship between them, it seems possible to analyse
the Directive at issue and the (forthcoming) implementing measure indistinctly, in order
to assess whether they are compatible with primary law, on the assumption that if the
Directive’s rules are found to be incompatible with the Treaties’ provisions, then the
national legislation will be invalid as well**2,

In this regard, in fact, Advocate General Tesauro, in the Kohll decision, argued that a
national measure, which is consistent with a derived legislation, may violate the
fundamental freedom if the latter piece of legislation (from which the former derives)
does so as well**?. As pointed out in the literature, it would be a case of “universal norms”
or “double addressing norms”, namely “norms whose violation by a directive also affects
national implementation”**,

To this end, it is worth noting that the four freedoms indeed qualify as double addressing
norms*?3, as pointed out in the Pinna decision*. In fact, in this latter case, the Court held
that a national legislation was consistent with a secondary law which - however - was not
compliant with a fundamental freedom. As a consequence, both rules were found not to
have a legal basis under the Treaty’s fundamental freedoms provisions (see para. 27).
Such a strict relationship between secondary law and the implementing measures vis-a-

vis fundamental freedoms is even more evident in case the Member States have no room

492 Of a different opinion, in this context, is V. Bendlinger, The OECD’s Global Minimum Tax
and Its Implementation in the EU, ch. 6, at sec. 6.2.1.3 (Wolters Kluwer International 2023)., who
maintains that the “GloBE-Directive, thus, ‘schields’ or ‘immunizes’ domestic law from possible
infringements of the fundamental freedoms as long as domestic rules is applied to situations that
are within the scope of the GloBE-Directive or as long as the domestic rule does not go beyond
the cases regulated by secondary law”.

493 See the Opinion in ECJ, 28 Apr. 1998, case C-158/96, at para. 12.

4T, A. 1. A. Vandamme, The Invalid Directive, ch. 4, at sec. 3.4 (Europa Law Publishing 2005).
45 Id. ch. 4, at sec. 3.4.1.

496 ECJ, 15 Jan. 1986, case C-41/84.
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for transposing a given derived legislation differently (see chater 3). In such a scenario,
hence, they would be bound by the secondary law, which will be implemented
accordingly even if it is invalid because it is not compliant with the Treaties’ fundamental
freedoms. In this case, hence, the implementing laws would inherit the same issues
affecting the directive, thus being unlawful as well.

If Member States, on the contrary, had been given enough freedom, they could have
implemented a secondary law differently, i.e., in compliance with the fundamental
freedoms (see chapter 3).

Based on this premise, the modus operandi employed in this investigation appears clearer.
In fact, as already maintained, the Directive on global minimum taxation does not leave
Member States any room to implement its fundamental rules differently. More precisely,
the core provisions (i.e. the IIR and UTPR) are clearly outlined in the Directive and no
changes are allowed by Member States. For this reason, the current analysis will focus on
the compatibility of the rules at hand, in general terms, assuming that if they are found
incompatible with the Treaties’ provision, then the Directive as such and national
implementing rules will clash with primary law as well.

In this matter, it is also worth noting that most ECJ decisions involve national legislation
and their possible clashes with the fundamental freedoms, and fewer decisions concern
secondary law. For this reason, reference will be made to the arguments elaborated by the
ECJ in these latter cases, assuming that the same rationale will be applicable in the context
of the Directive’s rules. In fact, there appears to be no reason to exclude the application
of the ECJ decisions reached with regard to national laws also in the context of secondary
laws. Nevertheless, such approach will not concern the justifications and the other
assessments which specifically apply only to secondary laws (as investigated in specific
sections).

Another important premise is necessary: this analysis will only concern situations within

the in-scope groups where no third parties are involved. Therefore, the following
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investigation will not focus on cases involving partially-owned*’’ or minority-owned
entities*”® where third parties play a role in the structures of the in-scope groups.

Then, there is a third fundamental premise: this study will employ the so-called separate
entity approach*”. Such modus operandi focuses on “the treatment of a legal entity as an
independent tax subject” and it differs from the “group approach”, which “stands for all
deviations from the separate entity approach and means that tax consequences for the
taxed entity depend on other taxable entities>%.

In other words, this research will consider the situations of each CE of the in-scope
groups, on a stand-alone basis, and - thus - will not assume the viewpoint of in-scope
groups as such. As a consequence, it will be investigated whether the Directive’s rules
have breached each liable-to-tax CE’ fundamental freedoms.

The reasons behind the decision to employ the separate entity approach are that, on the

one hand, tax law usually adopts the separate entity doctrine and treats a company as a

497 Article 3(22) of the Directive states that a “‘partially-owned parent entity’ means a constituent
entity that owns, directly or indirectly, an ownership interest in another constituent entity of the
same MNE group or large-scale domestic group, and for which more than 20 % of the ownership
interest in its profits is held, directly or indirectly, by one or several persons that are not constituent
entities of that MNE group or large-scale domestic group and that does not qualify as an ultimate
parent entity, a permanent establishment or an investment entity”.

In this regard, see V. Bendlinger & G. Kofler, Computation of the Effective Tax Rate and the
“Top-up Tax,” in The Global Minimum Corporate Tax, supra note 134, q at sec. 4.3.

4% Tt is regulated in Article 31 of the Directive. Further comments are provided in OECD, Tax
Challenges Arising from the Digitalisation of the Economy — Commentary to the Global Anti-
Base Erosion Model Rules (Pillar Two), supra note 42, ch. 5, at. para. 97 et seq. In brief, “a
Minority-Owned Constituent Entity is a Constituent Entity of the MNE Group where the UPE
holds directly or indirectly 30% or less of its Ownership Interests. The Entities are Constituent
Entities because the UPE holds their Controlling Interests, despite the small ownership
percentage. Special rules are needed for Minority—Owned Constituent Entities because a UPE
may have several Minority-Owned Constituent Entities with operations in the same jurisdiction
but with different groups of owners that are not Group Entities. If the income and taxes of these
different Constituent Entities were blended in the jurisdictional ETR computations, low-tax
outcomes in one Entity could result in a Top-up Tax for the jurisdiction, some of which would be
borne by non-Group Entity owners of a different Constituent Entity” (/d. at sec. 97).

See also V. Bendlinger & G. Kofler, supra note 134, § at sec. 4.9.

49 For an analysis of the relevance of such an approach within the EU, see N. Casey & J. Voje,
Group Approach and Separate Entity Approach in Domestic and International Tax Law - EU
Report, No. Vol. 106 (International Fiscal Association 2022).

500 J. Hey & A. Schnitger, Group Approach and Separate Entity Approach in Domestic and
International Tax Law - General Report, No. Vol. 106, q at sec. 1.2 (International Fiscal
Association 2022).

For an in-depth analysis of the two approaches, see A. Ting, The Taxation of Corporate Groups
under Consolidation, ch. 2 (Cambridge University Press 2013).
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separate taxpayer "!; and, on the other hand, the Directive at issue adopts such approach,
although it involves groups of companies. More precisely, Article 2(1) of the Directive,
states that “the Directive applies to constituent entities located in a Member State that are
members of an MNE group or of a large-scale domestic group”; then, it provides that only
some of the CEs of the in-scope groups are subject to the minimum taxation (see the
following sections). Therefore, the Directive’s rules indeed focus on each entity of the in-
scope groups and not on the in-scope groups as such: the former are treated - from the
perspective of the global minimum tax - as autonomous subjects, unlike the latter.

For these reasons, it seems correct and in line with the Directive’s provisions to maintain
that the EU legislature (like the OECD proposal) has employed the separate entity
approach to draft the global minimum tax. Consequently, it seems even more right to
conduct the following investigation employing such an approach. In other words, this
study will assume the perspective of the liable-to-tax companies in light of their
fundamental rights.

In order to further support such modus operandi, it is necessary to stress that almost all
the relevant rules provided by the Directive move from the separate entities’ perspective
and not from the groups’. For instance, the provisions concerning the determination of
the ETR (see Article 26 et seq. of the Directive) and the calculation of the qualifying
income or loss (see Article 15 et seq. of the Directive) are determined on a stand-alone
basis, thus focusing on each entity, considered separately from the others, and not on the
in-scope group as such. Then, as already shown (see chapter 2), the IIR and UTPR apply
in the hands of specific taxable entities of the in-scope groups, on a stand-alone basis, and
not on the groups, thus representing a clear application of the separate entity doctrine. In
fact, if the taxable unit were the in-groups as such, then it could have been more
appropriate to refer to and apply the group approach®®2,

Then, it is interesting to note that the calculation of the relevant income is (almost
completely) “determined according to the tax rules of the country” of the location of the
CEs. Hence, such rules assume the application of the separate entity approach, because

each CE is subject to specific rules for the determination of the relevant income; unlike

01 See Ting, supra note 500, ch. 1, at sec. 1.3.
302 1d. ch. 2, at sec. 2.3.1.
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under the group approach, where the tax base of a taxable unit would have taken into
account the taxable income and losses of all its group members>®.

For these reasons, the rules under investigation are clearly based on the separate entity
approach as long as each CE has its own importance and the taxable units are the
companies on a stand-alone basis. Such conclusion has been confirmed by some scholars

who stated that

the GloBE rules still stick to the separate entity principle as a starting point. This can be
taken from the fact that the Model rules still require that the income of the Constituent
Entities is determined under the accounting principles applied in order to prepare the
Consolidated Financial Accounts before any consolidation adjustments eliminating intra-
group transactions on a stand-alone basis. Furthermore, the GloBE rules acknowledge the
requirement that transactions between Constituent Entities located in different
jurisdictions need to comply with the arm’s length principle. Insofar, one has ... the
impression that the GloBE rules are systematically comparable to the anti-hybrid rules

following the separate entity principle>*.

303 1d. ch. 2, at sec. 2.3.2.

504 Hey & Schnitger, supra note 500, 9 at sec. 9.3.Similarly, Casey & Voje, supra note 499, q at
sec. 11.2.

Then, the first-mentioned Authors maintain that “on the other hand, the GloBE rules foresee
certain elements following a group approach. Firstly, the GloBE rules are only applicable if the
consolidated revenue threshold of EUR 750 million for a group is exceeded. Secondly, the GloBE
rules foresee the possibility that an Ultimate Parent Entity may elect to apply its consolidated
accounting treatment to eliminate income, expense, gains and losses from transactions between
Constituent Entities that are included in a tax consolidation group and are located in the same
jurisdiction. Even without exercising this option, the GloBE rules foresee a strong element of a
group approach by testing the low taxation of the Constituent Entities on a consolidated basis for
each territory following the jurisdictional blending. However, this suggested group approach also
has limits given that GloBE rules do not foresee for a global blending as currently foreseen under
US GILTI rules”.

In this regard, however, it seems possible (at least partially) to rebut the conclusion concerning
the group approach: as already stressed, the consolidated financial accounting standards have been
herein employed in order to guarantee a uniform and simple application, world-wide, of the rules
at hand (see chapter 2, at section 2.3. et seq.). The fact that the GloBE rules apply to certain groups
which have reached the 750 million euro consolidated revenues threshold does not change the
conclusion that the entities liable and subject to tax are still the CEs as such, on a stand-alone
basis, and that the mentioned threshold has been set in order to limit the scope of application of
the minimum taxation.
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Thus, Pillar Two does “not provide for a system following a full consolidated group
taxation” and it “is, furthermore, not meant to achieve a consolidation and cross-border
use of losses but rather to ensure that foreign profits are not taxed below a minimum tax
rate still to be politically agreed upon”>%.

In other words, if the Directive’s rules were to target the in-scope groups as such,
subjecting them to tax (as a single entity), then the liable-to-tax entities should not have
been the CEs and the group approach would have been applicable. However, as long as
the rules at hand involve the CEs, an analysis that moves from the perspective of the in-
groups as such would not appear coherent and in line with the application of rules which
- as pointed out - target the CEs on a stand-alone basis.

For these reasons, “GloBE seems to be rather another complementary tool to be added to
the tax laws which continue to be strongly oriented towards the separate entity
principle™®®. As a consequence, it seems correct to carry on the following investigation
assuming the separate entity perspective.

In this regard, in order to support this conclusion further, one can also refer to the already-
mentioned ECJ case law, which employed such a perspective even in cases concerning
the taxation of companies of certain groups, as the Court did with regard to the 4.4.5 rules
or other taxes involving groups®®’ (see further comments in section 4.1.2.).

In light of the above-mentioned reasons, it seems correct (and also in line with the
Directive’s rules) to employ the separate entity approach, thus investigating if the
Directive’s rules have breached the liable-to-tax CEs’ fundamental freedoms. In fact, as
long as they are liable to tax on a stand-alone basis, their fundamental rights should be
guaranteed and protected against violations like any other taxpayer.

Based on these promises and the conclusions reached in the previous chapter, the

following investigation will be carried out as follows. The first sections will investigate

595 Hey & Schnitger, supra note 500, § at sec. 10.

506 Id. In fact, they hold that “even under the low minimum tax rate foreseen under Pillar Two
there remains the possibility to make use of tax rate differences. Taxpayers will, therefore, remain
to evaluate opportunities to optimise the tax rate under the separate entity principle and,
consequently, countries will not abandon anti-avoidance rules even if tax measures following
GloBE will be introduced”.

Still, the Authors maintained that Pillar Two aims to overcome only the most prominent excesses
of the separate entity principle, and that it does not result in group taxation but in a mixture of
elements of the separate entity and the group approach (see Id. § at sec. 1.2.)

307 To this effect, see ECJ, 6 Oct. 2015, case C-66/14, Finanzmat Linz, at para. 25 et seq.
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the most relevant taxing rules vis-a-vis the freedom of establishment, thus involving cases
of entities that have controlling power over other companies. Once all the possible clashes
have been identified, it will investigate which justifications can apply. Eventually, the
proportionality test will be carried out.

The same modus operandi will be applied with regard to such provisions vis-a-vis the free
movement of capital, with reference to situations in which an entity does not have either

a controlling power or can exercise definite influence over another company.

4.1. The Ultimate Parent Entity and the IIR: Introduction

First, it is necessary to briefly recall the already-introduced mechanisms provided by the
Directive at hand (see chapter 2). More specifically, multinational enterprise groups
(MNEs) and large-scale domestic groups that meet the annual threshold of at least € 750
million of consolidated revenue will be subject to a minimum level of taxation of at least
15%, starting from January 2024 (see article 2 of the Directive). Such taxation will be
triggered by the existence of entities within an in-scope group subject to an effective tax
rate that falls below 15%.

To this end, the main taxing mechanism is the Income Inclusion Rule (IIR), which is a
top-up tax that will be levied - primarily - in the hands of the liable-to-tax Ultimate Parent
Entities (UPEs) resident in the Member States or in third countries that apply the OECD
GloBE rules. In this regard, hence, the question is: in light of the rules provided by the

Directive, are these mechanisms compliant with the fundamental freedoms?

4.1.1. The freedom of establishment as herein relevant

To answer the question, it is necessary to determine — first of all — which fundamental
freedom might be herein relevant.

Leaving aside the provisions on the freedom to provide services and the free movement
of persons and goods, which are not relevant to the current investigation, in the previous
chapter it has been stressed that the freedom of establishment seems to be the primarily

relevant provision, along with the free movement of capital. It has also been argued that
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the ECJ usually investigates the relevant provision in order to determine the applicable
fundamental freedom.

To this end, with regard to the global minimum taxation, it is worth recalling that Article
5 of the Directive subjects the UPE to a top-up tax because it is the entity that directly or
indirectly controls all the CEs of the group. In other words, in these cases, the IIR seem
to involve only situations where the UPE exercises, directly or indirectly, control over the
other companies (i.e. also the low-taxed entities that trigger the application of such a top-
up tax). Hence, in light of the already-analysed case law of the ECJ, if a given legislation,
such as the IIR rules, applies only to situations that presuppose the exercise of control,
then only Article 49 TFEU should be applicable (see chapter 3, at section 3.3.5. et seq.).
The same conclusion can be reached if one analyses the IIR from a broader perspective.
More precisely, as it will be shown in section 4.4, the [IR does not apply only to situations
where the subject-to-tax entity has a controlling power over the company that has
triggered the to-up tax but also in case that company has a direct and portfolio investment
which do not give any power to exercise definite influence. In these contexts, the ECJ
(see chapter 3, section 3.3.5. et seq.) has held that both Article 49 TFEU and Article 63
TFEU might be applicable. However, the Court clarified that if the facts show that the
rules under scrutiny involve only cases of definite influence, the freedom of establishment
provision is the sole applicable rule.

Going back to the global minimum tax, thus, it is worth noting that - from a formal
perspective - Article 5 of the Directive applies only to the UPEs, in their capacity as the
ultimate controlling entities, but also from a substantial perspective there will be cases in
which the UPEs indeed exercise such control over the companies that have triggered the
top-up tax. For these reasons, Article 49 TFEU seems indeed applicable.

Nonetheless, if one were to follow the case law of the ECJ, the conclusion could be
different. In fact, if a given legislation applies to controlling interest as well as direct and
portfolio investments (which do not give the power to exercise definite influence), then
only Article 63 TFEU should apply, irrespective of the factual circumstances (see chapter
3, section 3.3.5. et seq.).

However, in this regard, if the Court were to investigate the provisions applicable in the
case at hand, it would still assess whether Article 5(1) of the Directive is compatible with

the Treaties’ freedom of establishment because the rule under investigation involves only
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UPE:s in their capacity as ultimate controlling entities within the in-scope groups. Still, it
will be argued that the top-up could also be due in cases where the subject-to-tax entity
does not have control or definite influence over the LTCE that triggered the additional
taxation, thus allowing to carry on the analysis of the rules in light of Article 63 TFEU
(see section 4.4. et seq.).

It follows from the above that if the ECJ were to assess whether the rules providing the
top-up tax in the hands of the UPE are compatible with the Treaties’ provision, it would
- primarily - refer to the freedom of establishment provision. Such a conclusion has also
been reached in the literature®®®, and it is worth pointing out that reference to the freedom
of establishment is also made in Recital no. 4 and no. 6 of the Directive®”.

Accordingly, the following sections will assess whether the rules at hand are compatible
with Article 49 TFEU, assuming that the rules are found to apply in cases where the UPE
has a controlling power or exercises definite influence.

A final remark: for the sake of simplicity, the following investigation will refer to control
and controlling power, but the analysis involves cases of entities exercising definite
influence. In other words, following the conclusions reached in chapter 3, at section 3.3.
et seq., the analysis will involve only those situations where the freedom of establishment

applies.

508 See, among others, L. De Broe & M. Massant, Are the OECD G20 Pillar Two GloBE-Rules
Compliant with Fundamental Freedoms?, EC Tax Review (2021); J. Englisch, Non-Harmonized
Implementation of a GloBE Minimum Tax: How EU Member States Could Proceed, EC Tax
Review (2021); J. Englisch, Designing a Harmonized EU-GIloBE in Compliance with
Fundamental Freedoms, EC Tax Review (2021); A. P. Dourado, Pillar Two from the Perspective
of the European Union, British Tax Review, supra note 141; L. De Broe, Some EU and Tax Treaty
Law Considerations on the Draft EU Directive on Global Minimum Taxation for Multinationals
in the Union, Intertax, supra note 98; K. Pantazatou, Pillar Two and EU Law, in The Pillar 2
Global Minimum Tax, supra note 64.

5991t states that the Directive has been designed to be compatible with the fundamental freedoms
guaranteed by the TFEU, “and in particular with the principle of freedom of establishment”.
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4.1.2. Assessment of possible clashes: introductory remarks

Once the freedom of establishment has been identified as the primarily applicable
provision, it is then necessary to investigate if any violation of such fundamental freedom
occurs due to the application of the Directive®!’,

However, it is necessary to recall one of the preliminary observations. More precisely, it
is important to stress that the current investigation concerns the Directive’s provisions
and not a given national legislation that implements such derived law. In fact, it seems
relevant to assess whether the Directive’s rules are discriminatory or unlawful, assuming
that the outcome of this analysis will also concern the Member States’ implementing
legislation.

As already pointed out, if the derived legislation is unlawful, the implementing rules will
be too and for the same reasons, unless Member States can implement them in a different
(and lawful) way. However, as already said, the Directive at hand does not allow Member
States to implement the main rules (i.e. the IIR and UTPR) differently: the EU countries
will have to strictly follow the Directive’s provisions. Therefore, if the Directive’s
provisions are found to clash with the fundamental freedoms, the implementing
legislation, which will have the same characteristics, will be invalid too.

In order to investigate the lawfulness of the derived law’s provisions vis-a-vis primary

law, it is necessary to identify the relevant circumstances.

4.1.2.1. The relevant cases
It is important to recall that the IIR, which is the core mechanism, applies — firstly — in

the hands of the UPE, and it is triggered by the existence of LTCEs everywhere located
(see chapter 2, at section 2.4. et seq.). Hence, the UPE is liable to tax with regard to the
LTCEs that might be resident in the same Member State of the ultimate entity, in other
EU jurisdictions or third countries. Then, it is worth stressing that the Directive applies

to large-scale domestic groups.

510° Although the Recital no. 6 of the Directive states that the OECD GloBE rules have been
adapted to prevent a violation of the fundamental freedoms.
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In light of the above, the scope of application of the rules at hand seems able to avoid
discrimination between cross-border and domestic situations. However, some issues arise
in specific scenarios.

In order to assess whether there are restrictions on the freedom of establishment, first of
all, it is noteworthy that the existence of LTCEs would trigger the application of the IR
in the hands of an EU UPE (see Article 5 of the Directive). Such LTCEs may be residents
in the same Member State of the UPE (according to Article 5(2) of the Directive) or in
other Member States (see Article 5(1) of the Directive).

Then, an EU UPE would bear the IIR top-up tax also with regard to non-EU LTCEs (as
provided under Article 5(2) of the Directive), with possible negative consequences on its
freedom of establishment. However, in these scenarios, such freedom is irrelevant
because it does not apply in third-country situations (see chapter 3, at section 3.3.1.).

For these reasons, one should focus only on the EU context, due to the lack of territorial
scope of application of the freedom of establishment in third-country scenarios. In this
regard, one can point out the following: if an EU UPE carries on an activity in a Member
State which is a LTJ through a LTCE, it would be subject to higher taxation, under the
IIR rules; conversely, if this latter CE were resident in a Member State which is not a
LT]J, no top-up taxation would apply in the hands of the UPE.

Such different treatment, therefore, seems noncompliant with the freedom of
establishment. In fact, as already stressed, Article 49 TFEU provides that “restrictions on
the freedom of establishment of nationals of a Member State in the territory of another
Member State shall be prohibited”. In the mentioned cases, in fact, the UPE’s right of
establishment seems restricted by the IIR top-up tax, which is triggered by the location of
the CEs and — precisely — by the taxes therein levied.

In order to assess whether such a situation is actually compliant with the Treaties’
provisions, it is important to investigate the ECJ case law on similar matters. In this
regard, the most suitable cases seem to be the ones concerning CFC legislation. In fact,
they involve rules that determine similar effects (but which are different in their rationale)
to the minimum taxation®'!. More specifically, both the CFC and the IIR rules apply a

top-up tax in the hands of the controlling entity (such as an UPE) with respect to its non-

I Nonetheless, their scope of application, mechanism, justification and rationale is different, as
pointed out in the analysis carried out in chapter 2, at section 2.2.
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resident low-taxed controlled companies (i.e. a LTCE). Hence, since the outcome is
similar (namely, both rules aim to tax the controlling entity with reference to its secondary
establishment in low-tax jurisdictions), it seems possible to refer to the ECJ case law on
the CFC legislation in order to investigate the Directive’s lawfulness.

In this regard, reference should be made to the already-mentioned landmark Cadbury
Schweppes case, which pertained to a Member State’s legislation which provided that a
parent company owning more than 50 % of a non-resident low-taxed subsidiary had to be
taxed with regard to such foreign company’s profits.

In its decision, the ECJ argued as follows: the fact that an EU company sought to profit
from tax advantages in force in a Member State other than his State of residence cannot,
in itself, deprive such entity of the right to rely on the fundamental freedoms (see para.
36). It follows that the fact that a company was established in a Member State to benefit
from more favourable legislation, does not in itself suffice to constitute abuse of that
freedom (see para. 37).

That said, the Court concluded that Article 49 TFEU prohibits Member States from
hindering the establishment of a resident company in another Member State (see para. 42)
by applying a different tax treatment on such entity on the basis of the level of taxation
imposed on its controlled entities (para 43).

More specifically, the ECJ maintained that

where the resident company has incorporated a (controlled company) in a Member State
in which it is subject to a lower level of taxation ... the profits made by such a controlled
company are, pursuant to that legislation, attributed to the resident company, which is
taxed on those profits. Where, on the other hand, the controlled company has been
incorporated and taxed in the United Kingdom (i.e. the taxing jurisdiction at issue) or in
a State in which it is not subject to a lower level of taxation within the meaning of that
legislation, the latter is not applicable and, under the United Kingdom legislation on
corporation tax, the resident company is not, in such circumstances, taxed on the profits

of the controlled company (para. 44).

161



For these reasons, the ECJ stated that “that difference in treatment creates a tax
disadvantage for the resident company to which the legislation on CFCs is applicable”
(para. 45).

Despite the differences between the CFC rules and the GloBE rules (see chapter 2, at
section 2.2.), the previous decisions allow to conclude that the IIR determines similar
issues. In fact, when the legislation under investigation provides for an additional tax in
the hands of the UPE that owns secondary establishments in low-tax jurisdictions (which
may be a Member State), the [IR determines the same effect of a CFC rule: an UPE, which
controls an EU LTCE, is subject to more burdensome taxation (i.e. the IIR top-up tax; see
Article 5 of the Directive) which would not be due if the UPE had controlled a company
located in a non-low-taxed Member State (such as under the CFC).

In light of the foregoing, one can conclude that the Directive determines differences in
treatment that create a tax disadvantage for the company to which such legislation

applies®'2. Hence, as argued by the Court in the Cadbury Schweppes case,

the separate tax treatment under the legislation ... and the resulting disadvantage for
resident companies which have a subsidiary subject, in another Member State, to a lower
level of taxation are such as to hinder the exercise of freedom of establishment by such
companies, dissuading them from establishing, acquiring or maintaining a subsidiary in
a Member State in which the latter is subject to such a level of taxation. They therefore
constitute a restriction on freedom of establishment within the meaning of Articles 43 EC

and 48 EC (para. 46).

Again, irrespective of the justifications relevant under the CFC rules and the GloBE rules,
these conclusions seem indeed suitable for the Directive’s IIR when they apply at the
level of the UPE. In other words, one can argue as follows: if the Directive’s rules provide
that an UPE, having a CE in a Member State which is not a LTJ, does not bear any
additional taxation, while the holding of a LTCE in another Member State (which is a
LTJ) triggers the application of the IIR top-up tax, then a restriction of the freedom of

establishment of the controlling entity occurs.

512 See the Cadbury Schweppes decision, at para. 45.

162



To this end, one can also refer to other similar decisions, like Columbus Container*>.
The case concerned a Member State legislation “under which the income of a resident
national derived from capital invested in an establishment having its registered office in
another Member State is ... not exempted from national income tax, but is subject to
national taxation against which the tax paid in the other Member State is set off” (para.
26).

Such a decision is relevant for the current analysis because, as pointed out in the literature,
the rule “was introduced with a view to countering the possible circumvention of German
controlled foreign company (CFC) legislation by setting up foreign partnerships
(permanent establishments) in a low-tax jurisdiction”'*,

In this context, the Court pointed out — once again — that the freedom of establishment
“prohibit(s) the Member State of origin from hindering the establishment in another
Member State of one of its nationals or of a company incorporated under its legislation”
(para. 33).

Therefore, since “it is ... settled case-law that all measures which prohibit, impede or
render less attractive the exercise of that freedom must be regarded as constituting such
restrictions” (para. 34), it was concluded that the national rule, which taxed in the hands
of a resident entity profits of a controlled non-resident low-taxed company, caused higher

expense for that resident company willing to pursue an activity in such low-taxed

SBECJ, 6 Dec. 2007, case-298/05.

514 CFE ECJ Task Force, Opinion Statement of the CFE ECJ Task Force on ECJ, Columbus
Container Services BVBA & Co v. Finanzamt Bielefeld-Innenstadt, 6 December 2007, C-298/05
— April 2008, European Taxation, q at sec. 3 (2008).

However, other scholars argued that “Columbus Container Services does also not concern any
form of deemed income, but, rather, reflects a situation in which the rules of the attribution of
income are applied in the same way to domestic and foreign partnerships. The case cannot,
therefore, be regarded as a CFC case that is governed by the anti-abuse criterion that was
formulated by the ECJ in Cadbury Schweppes” ( G.T.L. Meussen, Columbus Container Services
— A Victory for the Member States’ Fiscal Autonomy, European Taxation, q at sec. 5 (2008).).
Still, it has been maintained that “the fact that the CFC rule applies in different technical ways for
foreign subsidiaries and foreign permanent establishments should not be decisive when it comes
to assessing the compatibility of the rule with the freedom of establishment. Basically, the
mechanism of the CFC rule is exactly the same in both situations, and the difference in its
implementation is only a matter of adaptation to the legal nature of the situations” (CFE ECJ Task
Force, supra, 9 at sec. 16.).
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jurisdiction, thus resulting in a regime that clashed with the internal market and the
freedom of establishment’!?,

Similarly, in the already-introduced X GmbH decision, the Court found a CFC legislation
incompatible — however — with the free movement of capital®'®, but the main reasoning
seems herein relevant.

That said, even though such a restriction was found to be justified and proportionate, the
Court highlighted that the rules applied only to national companies holding shares of non-
resident (third-country) entities subject to a low level of taxation. More precisely, such
legislation provided that a resident entity holding at least 1% of the shares in a company
established in a low-taxed third country had to be subject to tax with regard to such
company’s income (irrespective of any distribution of the profits). Conversely, a resident
company holding the same shareholding in an entity established in Germany was not
subject to that legislation because it was applicable only to cross-border situations (see

para. 56).
In light of these facts, the ECJ maintained that

such a difference in tax treatment can have detrimental consequences for a resident
taxpayer who holds shares in a company established in a third country earning such
‘passive’ income, as that company’s profits are incorporated into the taxable person’s tax
base, pro rata to the amount of the shareholding in that company. Compared with a taxable
person holding a comparable shareholding in a company established in the Member State
where he resides, in the present case Germany, that difference in treatment creates a tax
disadvantage for the taxable person investing capital in a third country, in so far as the
legislation at issue in the main proceedings attributes the profits of a separate legal person

to that taxable person and subjects the latter person to tax on them (para. 57).

As a consequence, “the legislation at issue in the main proceedings is such as to

discourage investors with unlimited tax liability ... from investing in companies

515 According to the Opinion of the Advocate General in the case at hand (see para. 114 et seq.).
However, the Court did not argue further on this specific matter, and followed a different
approach.

516 The rule at issue, in fact, applied only with reference to third-country situations. See section
4.4. et seq. for the analysis concerning the free movement of capital and the Directive at hand.
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established in certain third countries and therefore constitutes a restriction on the free
movement of capital, which is prohibited, in principle, by Article 63(1) TFEU” (para. 58).
That said, despite the fact that these relevant decisions concern similar but still different
rules from the Directive’s, their common characteristic is the imposition of a higher tax
burden in the hands of a resident company due to the holding of low-taxed entities located
in other jurisdictions (either Member States or third countries). Because of the restrictive
effects on the subject-to-tax entity’s fundamental freedoms, these legislations were found
incompatible with the Treaties’ provisions.

Hence, if one adapts such cases to the GloBE rules, with specific reference to the IIR, it
seems possible to reach the following conclusion. As long as the IIR, in certain situations,
triggers the application of higher taxation in the hands of the UPE with respect to the
holding of (controlling) shares in low-taxed entities located in certain Member States, the
relevant rules restrict the ultimate entity’s freedom of establishment. In fact, such
different taxation hinders the exercise of freedom of establishment of the controlling
company which, as a consequence of the top-up tax due, is dissuaded from establishing,
acquiring or maintaining a subsidiary in a Member State that is a LTJ.

To further support this conclusion, one can also make reference to many other (but more
general) landmark decisions of the ECJ related to restrictions (also of a tax nature)
imposed, by national rules, on the freedom of establishment of resident entities®!’.
However, as stressed before, the most suitable cases are the ones analysed above, because
the rules therein relevant (i.e. CFC) determine similar effects to the Directive’s.

Given that, the clear conclusions reached by the Court in the well-suitable already-
mentioned case law would allow to conclude that the Directive’s rules are - in certain
circumstances - unlawful, as long as the controlling entity is subject to higher taxation as
a consequence of its secondary establishments in other Member States (i.e. LTJs).
Nevertheless, it seems correct to keep investigating, thereby assessing whether in the
assumed cases the Directive determines discriminations that clash with the internal

market.

517 For further references, see — among others — P. J. Wattel & D. Weber, Conceptual Background
of the CJEU Case Law in Direct Tax Matter, in Terra/Wattel - European Tax Law, supra note
382, 9] at sec. 6.4; C. Bernard, The Substantive Law of the EU: The Four Freedoms, supra note
342, ch. 11, at sec. 2.4; S. Van den Bogaert et al., Free Movement of Services, Establishment and
Capital, in The Law of the European Union Y at sec. 2.5 (A. McDonnell et al. eds., Wolters Kluwer
2018); P. Pistone, Diritto Tributario Europeo, supra note 342, pt. I, ch. 3, at sec. 3.2.2.2.3.
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4.1.2.2. Discrimination or restriction? Introductory remarks
In light of the foregoing, it is important to review the Court’s approach when it evaluates

whether a given legislation clashes with a given fundamental freedom. To this end, it is
necessary to assume the taxing jurisdiction’s perspective®'®, i.e. the UPE’s Member State,
as long as it is able to limit the fundamental freedoms as a consequence of the taxes therein
levied.

In this regard, therefore, it is necessary to assess whether the IIR rules determine so-called
home state restrictions, which are limitations imposed by a Member State to its residents’
cross-border activities (see chapter 3, at section 3.3.3. et seq.). In other words, it is
necessary to assess if the IIR has a dissuasive effect on the taxpayers wishing to establish
themselves in another Member State>!”.

Then, as already argued, once a discriminatory rule is found, it seems necessary to move
forward to other assessments, which aim to determine whether a given provision clashes
with a given fundamental freedom. The first relevant investigation concerns the
comparability analysis, which should assess whether a given rule subjects a comparable
cross-border situation to a different regime, unlike a domestic scenario, thus hindering

the exercise of the relevant fundamental freedom.

4.1.2.2.1. Cases of possible discrimination

In the context of the analysis of the compatibility of the IIR rules with the freedom of
establishment, one should begin by applying the discrimination-based approach, which is
useful to assess if the Directive’s rules treat two comparable situations in different ways.
More precisely, if a given establishment is treated differently from another one that is in
a comparable situation to the former (i.e. the fertium comparationis), then a restriction to
the freedom of establishment arises. Following the Court’s words, “discrimination can
arise only through the application of different rules to comparable situations or the

application of the same rule to different situations”°,

518 P, Pistone, supra note 342, pt. I, ch. 3, at sec. 3.3.4.1.
519 According to the already-mentioned de Lasteyrie decision, at para. 45.
520 ECJ, 14 Feb. 1995, case C-279/93, Schumaker, para. 30.
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In this matter, it is important to investigate the ECIJ's position with regard to
discriminatory measures and their compatibility with the Treaties’ provisions®*'. In fact,
the Court usually investigates whether a given rule distinguishes prima facie or de facto
between cross-border and domestic establishments (as long as they are in a comparable
situation). Such assessment is usually carried out taking into consideration the object and
purpose of the legislation at issue.

If the Court finds that a restriction arises, then it assesses whether there are justifications
and if so, whether such a discriminatory (but justified) measure pursues its aim in a
proportionate manner®?2. As already pointed out, the ECJ usually follows few steps.
Firstly, it investigates whether a given national tax measure prima facie or de facto
distinguishes between a cross-border and a comparable domestic establishment; then, it
assesses whether there is an objective difference between the cross-border and the internal
case, which might explain the different tax treatment of the former; if the two situations
are still comparable in light of the object and purpose of the impugned tax measure, then
a justification underlying such different treatment is needed, and if the Court finds one,
then the tax measure must proportionately pursue its aim.

Following such modus operandi, therefore, one has to firstly identify the cases of alleged
discriminatory treatment. To this end, as already stressed, the relevant perspective is the
UPE’s and its Member State, because it is the primary subject-to-tax entity which may
suffer a restriction (in broad terms) of its freedom of establishment.

In this regard, one should begin by assuming the following scenarios:

1. an UPE located in a non-low-tax Member State with a CE in another Member

State;

21 p, J. Wattel, General EU Law Concepts and Tax Law, in Terra/Wattel - European Tax Law,
supra note 380, 9 at sec. 3.2.7.1. Conversely, see the positions summed in F. Vainstendael,
General Report on the Fundamental Freedoms and National Sovereignty in the European Union,
in EU freedoms and taxation: EATLP Congress, Paris 3-5 June 2004, supra note 390, 9 at sec. 3.
522 Some scholars, in fact, have pointed out that “notwithstanding conceptual wandering and
confusing language ... that the Court more or less consistently assesses direct tax cases under the
Treaty freedoms only on the basis of a discrimination analysis, i.e. by comparing the cross-border
position to the comparable internal position (resident — non-resident, foreign-source income —
domestic income, emigrant — non-emigrant; foreign investment — domestic investment, foreign
service provider — domestic service provider, etc.)” (P. J. Wattel, supra note 380, 9 at sec. 3.2.2.
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2. an UPE located in a non-low-tax Member State with CEs also located in that
jurisdiction;

3. an UPE located in a non-low-tax Member State with a LTCE in another Member
State;

4. an UPE located in a low-taxed Member State with a CE in another Member State;

5. an UPE located in a low-taxed Member State with a LTCE also in that jurisdiction;

6. an UPE located in a low-taxed Member State with a LTCE in another Member
State.

Cases no. 1, 2 and 3 will be analysed first since they concern Article 5(1) of the Directive,
which provides the rules applicable to the UPEs that are located in non-LTJs and that own
CEs in the same Member State or in other Member States that are non-LTJs or LTJs.
Then, cases no. 4, 5 and 6 will be investigated in light of Article 5(2) of the Directive.
They involve the UPEs located in low-tax Member States owning entities located in the
same jurisdictions or in other Member States (i.e. in LTJs or non-LTJs).

At first glance, thus, one could maintain that the Directive’s rules apply indistinctly to
domestic and cross-border situations (see chapter 2, at section 2.2. et seq.). In fact, they
involve pure domestic in-scope groups, CEs located in the same Member State of the
UPE and CEs located in other Member States. For this reason, no discrimination seems
to arise, as long as the Directive does not appear to distinguish between domestic and
cross-border cases.

However, an in-depth analysis brings to a different conclusion.

The Directive, in fact, generally provides that an UPE should bear the additional taxation
with regard to its LTCEs. To be more specific, Article 5(1) of the Directive provides that
a non-low-taxed UPE is subject to tax only with reference to non-resident LTCEs: “an
ultimate parent entity ... is subject to the top-up tax ... in respect of its low-taxed
constituent entities that are located in another jurisdiction ...”. In other words, the non-
low-taxed UPE is liable to tax only with regard to non-resident low-taxed constituent
entities and not with reference to the CEs resident in the same Member State of the former.
In this regard, it is necessary to stress that Article 3(19) of the Directive provides an

important clarification: a LTCE is a company which - as such - is located in a LTJ (either
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a Member State or a third country); conversely, if a given entity is not located in a LTJ,
it is not low-taxed.

It follows from the above that if the UPE is not low-taxed, then it is located in a non-low-
tax jurisdiction. The CEs resident in its Member States, then, are non-low-taxed, and thus
would not trigger any top-up tax. As a consequence, in such a case, only the non-resident
CEs of a non-low-taxed UPE could be LTCE:s, thus triggering the application of the IIR.
Given that, as long as Article 5(1) of the Directive provides that only cross-border
establishments trigger the application of IIR top-up tax in the hands of the UPE, unlike
the domestic secondary establishments, it does provide discrimination. To clarify the

conclusion, one should recall the already-mentioned scenarios:

1. an UPE located in a non-low-tax Member State with a CE in another Member
State;

2. an UPE located in a non-low-tax Member State with CEs also in that jurisdiction;

3. an UPE located in a non-low-tax Member State with a LTCE in another Member

State;

In light of Article 5(1) of the Directive, the IIR would apply in the following ways (see
chapter 2, at section 2.4. et seq.):

1. the UPE does not bear any IIR top-up tax since the CE located in another Member
State are not low-taxed;

2. the UPE does not bear any IIR top-up tax since the CEs located in the same
Member State, as well as in other EU jurisdictions, are not low-taxed;

3. the UPE should bear a certain amount of IIR with regard to the LTCE located in

another (low-tax) Member State.

It follows from the preceding that the Directive’s rules do determine a prima facie
discrimination between domestic and cross-border situations. As shown, in fact, it triggers
the application of the IIR in the hands of the UPE only in cross-border scenarios, unlike

with regard to resident CEs.
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The Directive’s rules, thus, determine the so-called vertical discrimination, i.c.
discrimination between resident and non-resident secondary establishments.
Consequently, a measure that provides a discriminatory and more burdensome tax
treatment only in cross-border situations violates Article 49 TFEU, thus affecting the
internal market (see chapter 3, at 3.3.1.).

Unless such a clash with the freedom of establishment provision can be justified (see
section 4.1.5.), Article 5(1) of the Directive ought to be invalidated.

In this regard, the ECJ held that a tax rule that triggers more burdensome taxation for
cross-border activities than what would be due if all of them were carried on in the same
jurisdiction puts the subject-to-tax entity in a less favourable position. As a consequence,
such a rule unlawfully restricts that entity’s freedom of establishment?>,

Applying this decision to the cases at hand, it would follow that the non-low-taxed UPE,
subject to the IIR, which owns non-resident (and low-taxed) CEs is in a less favourable
position than it would have been if it had secondary establishments in its (non-low-tax)
Member State. Thus, the IIR top-up tax is likely to restrict the UPE’s freedom of
establishment, against Article 49 TFEU.

From a different perspective, one could further stress that Article 5(1) of the Directive
also discriminates between cross-border situations and other cross-border situations. To
be more precise, not all the non-resident CEs trigger the application of the IIR top-up tax
in the hands of the UPE, but only the ones that are low-taxed. In other words, although
all the entities of the in-scope groups are similar and in a comparable situation (see infra),
only some of the non-resident CEs (i.e. the LTCEs) trigger the application of higher
taxation at the level of UPE, unlike other non-resident CEs (i.e. non-low-taxed ones). As
already maintained with regard to vertical discrimination, this restriction should not be
allowed: Article 49 TFEU provides that the freedom of establishment should be
unrestricted, allowing a resident company to carry on an activity in any Member State,
indistinctly, without being subject to detrimental tax regimes.

In other words, Article 5(1) of the Directive seems to determine a so-called horizontal

discrimination®?*, which refers to cases of national laws that treat cross-border activities

23 See, e.g., ECJ, 15 May 2008, case C-414/06, Lidl Belgium, at para.18 et seq.; the already-
mentioned Finanzmat Linz, at para. 38.

524 As it was elaborated by A. Cordewener, EC Law Protection against ‘Horizontal’ Tax
Discrimination on the Rise - or How to Play Snooker in an Internal Market, EC Tax review, supra
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related to a certain Member State less favourably than identical activities carried on in
other Member States.

Although it is still controversial®*®, the Court ruled on such a matter>*® concluding that
the four freedoms also prohibit discrimination between non-residents “if such
discrimination leads to nationals of certain Member States being unduly favoured in
comparison with others”’.

For these reasons, such conclusion appears to be herein applicable. In fact, due to the
Directive’s rules, an UPE will have to bear an additional tax with reference to some of'its
non-resident constituent entities, namely the LTCEs located in Member States that are
LTJs; while other non-resident CEs (i.e. non-low-taxed entities) will not trigger the
application of such additional tax. Thus, Article 5(1) of the Directive is discriminatory
and ought to be invalidated.

In the Author’s opinion, such a conclusion is further sustained by the following
observations. First of all, the importance of the internal market has already been stressed
(see chapter 3, at section 3.3. et seq.). Therefore, if a Member State could treat a given
cross-border situation in a less favourable way than another comparable one, such an

internal area would suffer (unjustified) limitations. In fact, as pointed out in the literature,

note 327. Further comments in this regard can be found in N. Bammens, The Principle of Non-
Discrimination in International and European Tax Law, supra note 384, ch. 14, at sec. 14.1.2.
525 According to A. Cordewener, supra note 327; F. Vainstendael, supra note 390, q at sec.
2.1.2.1.3; G. Bizioli, I Principi Di Non Discriminazione Fiscale in Ambito Europeo e
Internazionale, in Principi di diritto tributario europeo e internazionale, supra note 341, q at sec.
3.3.

526 See, e.g., Cadbury Schweppes decision; ECJ, 20 May 2008, case C-194/06, Orange European
Smallcap; ECJ, 11 June 2009, case C-521/07, Commission v. Netherlands; ECJ, 30 June 2016,
case C-176/15, Genevieve Timmermans.

527 ECIJ, 24 Feb. 2015, case C-512/13, Sopora, para. 25. Such case, however, involved the free
movement of workers which aims to abolish “any discrimination based on nationality between
workers of the Member States” (Article 45(2) TFEU).

However, the other fundamental freedoms lack such clear wording against discriminatory
treatment. Therefore, doubts have been raised with regard to the possibility of recalling such
Court’s decision also in cases concerning other fundamental freedoms (see E.C.C.M. Kemmeren,
Sopora: A Welcome Landmark Decision on Horizontal Comparison, EC Tax review, § at sec. 4
(2015).

For further comments on the case, see M. Lang, There is Life in the Old Dog Yet: Horizontal
Comparability and the Establishment of thelnternal Market, in Comparative Fiscal Federalism
at sec. 2.03(B) (R. Avi-Yonah & M. Lang eds., Wolters Kluwer International 2016).

Kemmeren, supra, q at sec. 4.
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the concept of the internal market is opposed not only to “vertical” discriminations
between cross-border and purely domestic economic activities but also to unjustified
“horizontal” differences in treatment between comparable cross-border activities, as
otherwise market fragmentation and hurdles to fair competition would be allowed to

persist>?®,

Furthermore, it has been highlighted that all four economic freedoms prohibit restrictions,
“concept (that) can be understood broadly to also encompass horizontal

discriminations™%’. For this reason,

differing regulations for nationals and foreigners and for domestic and cross-border
situations are just as incompatible with the envisaged establishment of the internal market
as the discrimination of certain EU residents vis-a-vis other EU residents or the worse
treatment of investments from certain EU Member States compared to those from other
Member States. In fact, the ‘risk of fragmentation of the common market’ is equally

present in these constellations>°.

In light of the above, Article 5(1) of the Directive seems to provide discrimination
between domestic and cross-border establishments, as well as among cross-border
establishments themselves: a non-low-taxed UPE might bear an additional tax only with
regard to some of its non-resident constituent entities (i.e. LTCEs), unlike with reference
to resident or other non-resident CEs. Such rules are clearly discriminatory because they
provide that only some of the non-resident entities (LTCESs) trigger the application of the
IIR top-up tax in the hands of the UPE, thus limiting its freedom of establishment, against
the internal market rationale.

In light of the above, it is also apparent that the discriminatory tax regime involves
domestic and cross-border secondary situations as well as non-low-taxed and low-taxed

entities. In fact, in the already-analysed cases, a discriminatory tax regime applies

S8 G. Kofler, "Horizontal Discrimination” in European Tax Law, in Practical Problems in
European and International Tax Law : Essays in Honour of Manfred Méssner, supra note 376, 9
at sec. 11.6.

59 Id. 9 at sec. 11.5.

530 Lang, supra note 527, 4 at sec. 2.04.
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between domestic and cross-border situations, but with specific regard to the secondary
establishments in Member States other than the UPE’s that have been subject to a tax rate
lower than 15%. As a consequence, the Directive’s rules determine not only
discrimination based on the place of residence of the CEs, i.e. if they are located in the
same Member State of the low-taxed UPE or not; but also they discriminate on a
qualitative basis. In fact, only cross-border scenarios trigger the IIR top-up tax and -
among these - only the ones that concern low-taxed entities (see Article 5(1) of the
Directive).

It follows that these rules determine direct discrimination, i.e. the application of a
different (tax) treatment by reason of the seat of a company®!. In fact, if the non-low-
taxed UPE’s CEs are located in Member States other than the controlling entity’s, then
the IIR top-up applies unlike with reference to the CEs established in the same jurisdiction
of the UPE. Then, among these situations, only the non-resident CEs that are located in
LTJs will trigger the IIR in the hands of the non-low-taxed UPE, unlike the other non-
low-taxed CEs.

For these reasons, it seems correct to conclude that Article 5(1) of the Directive provides
a detrimental tax regime (i.e. the IIR top-up tax) at the level of the non-low-taxed UPE as
a consequence of the location (i.e. the residence’*) of its secondary establishments.
Therefore, these rules are discriminatory and in breach of Article 49 TFEU. Differently
put, as long as only the exercise of the UPE’s right of establishment in another Member
State®*, which is a LTJ, triggers the application of a higher taxation in its hands, such

d534

discriminatory rules, as the ECJ held"””, are unlawful unless justified on the basis of the

Treaties’ derogations®* (see section 4.1.5.).

331 According to ECJ, 13 July 1993, case C-330/91, Commerzbank, para. 14. See, also, C. Bernard,
The Substantive Law of the EU: The Four Freedoms, supra note 342, ch. 11, at sec. 2(d).

532 In fact, Article 4(1) of the Directive clarifies that “an entity other than a flow-through entity
shall be determined to be located in the jurisdiction where it is considered to be resident for tax
purposes based on its place of management, its place of creation or similar criteria”.

533 According to P. Pistone, Diritto Tributario Europeo, supra note 342, pt. I1, ch. 3, at sec. 3.3.4.1.
534 Similar to the ICI case, decided by the ECJ in its ruling of 16 July 1998, case C-264/96, at
para. 23; ECJ, 18 Sep. 2003, case C-168/01, Bosal, at para. 27; ECJ, 23 Feb. 1006, case C-471/04,
Keller, at para. 34 et seq.; ECJ, 29 March 2007, case C-347/04, Rewe, at para. 27 et seq.

535 See J. Wouters, The Principle of Non-Discrimination in European Community Law, EC Tax
Review, § at sec. 6.1 (1999); F. Amatucci, Il Principio Di Non Discriminazione Fiscale, ch. 111,
at sec. 6 (Cedam 2003); M. Dahlberg, Direct Taxation in Relation to the Freedom of
Establishment and the Free Movement of Capital, supra note 348, ch. 3, at sec. 3.5.2; F.
Vainstendael, General Report on the Fundamental Freedoms and National Sovereignty in the
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4.1.2.2.2. The comparability analysis

The second step following the assessment of discriminatory treatments is the

comparability test>¢

. More precisely, as already pointed out, such assessment aims to
verify whether the two situations, which are subject to different treatments, are
comparable: if they are not, then different cases are treated differently, and no
discrimination arises; instead, if comparable, they must be treated alike, and a different
regime ought to be unlawful. In order to carry on such investigation, hence, one has to
compare the domestic with cross-border situations, which - as pointed out - trigger
different tax treatment in the hands of the UPE.

In this regard, the Court has repeatedly maintained that the comparability of a cross-
border situation with an internal situation within a Member State must be examined
having regard to the aim pursued by the national provisions at issue (see X GmbH
decision, at para. 64). It follows that, to assess whether domestic and cross-border
situations are comparable and thus if the mentioned rules determine a discriminatory
treatment, one should investigate the aim of the global minimum taxation.

As already pointed out (see chapter 2, at section 2.2. et seq.), the Directive aims to ensure
that all the CEs of the in-scope groups, indistinctly, are subject to a 15% minimum tax.
For this reason, it seems correct to maintain that, from the perspective of the Directive,
all the CEs are treated (or ought to be treated) alike: they, without distinctions, must be
subject to (at least) a 15% taxation. If they are not, then a top-up tax is levied, so that the
low-taxed ones are subject to the same tax burden as the others. Hence, one can conclude
that all the CEs of the in-scope groups are in a comparable situation as long as, from the
Directive’s perspective, they are (and have to be) treated alike.

To this end, it is worth stressing what the ECJ stated in the X GmbH decision:

the purpose of the legislation at issue in the main proceedings is, so far as possible, to

treat the situation of resident companies which have invested capital in a company

European Union, in EU freedoms and taxation: EATLP Congress, Paris 3-5 June 2004, supra
note 390, q at sec. 2.1.2.1.1.

53 An in-depth analysis can be found in N. Bammens, The Principle of Non-Discrimination in
International and European Tax Law, supra note 384, ch. 14.
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established in a third country with a ‘low’ tax rate in the same way as that of resident
companies which have invested their capital in another company resident in Germany,
with a view, inter alia, to offsetting any tax advantages which the former might obtain
from investing their capital in a third country. As soon as a Member State unilaterally
taxes a resident company on the income obtained by a company established in a third
country, in which that resident company holds shares, the situation of that resident
company becomes comparable to that of a resident company which holds shares in

another resident company (para. 67).

Although the X GmbH case concerned the free movement of capital and a CFC legislation,
the core reasoning seems herein applicable. In fact, adapting such a conclusion to the
Directive at issue, one reaches the following conclusion: the purpose of the Directive (see
Article 5(1)) is to treat a resident company (i.e. an UPE), which owns a company (i.e. a
LTCE) established another Member State and subject to a low taxation (i.e. a LTJ) in the
same way as that of a resident company (i.e. an UPE) which has another company (i.e. a
CE) resident in the same jurisdiction of the former (or in a jurisdiction applying the same
tax levy of the former). In fact, the rationale behind the application of the IIR top-up in
the hands of the UPE (as provided under Article 5(1) of the Directive) is to tax - in the
hands of the UPEs - the non-resident LTCEs like the resident non-low-taxed CEs.

For this reason, as concluded by the Court in the above-mentioned case, domestic and
cross-border situations ought to be comparable.

To further confirm the comparability of the domestic and cross-border cases, one should
point out the following. As already mentioned, the Directive refers to all the entities of
the in-scope groups, indistinctly. In fact, the rules provided by the Directive, such as the
ones related to the determination of the ETR (see Article 26 et seq. of the Directive),
apply without distinction to all entities of the in-scope groups. Then, still from the
perspective of the Directive’s rules, all the CEs of the in-scope groups are liable to trigger
the additional taxation if they are found to be low-taxed, and all the CEs of such groups
are - eventually - liable to the top-up tax (see, for instance, under the UTPR, as analysed

in section 4.3. et seq.).
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Such facts indeed show that the Directive treats all the CEs in the same way and confirms
the assumption that they are considered, by the rules at issue, to be in a comparable
situation.

In this regard, it is also possible to argue that an UPE that owns a resident entity and an
UPE that owns a non-resident entity, are in a comparable situation, even though their

secondary establishment might not be comparable’

. Maintaining the opposite, in fact,
would “significantly weaken the freedom of establishment” in another Member State,
since “any exercise of the freedom of establishment giving rise to a” secondary
establishment “in another Member State would, in principle, lead to incomparability,
unless the taxpayer were able to demonstrate the comparability. The mere exercise of the
Treaty freedom would thus, paradoxically, deprive the taxpayer of his protection under
the freedom, unless he is able to demonstrate comparability”>3¥. Therefore, when Article
5(1) of the Directive triggers more burdensome taxation in the hands of the UPE as a
consequence of the ownership of non-resident entities (LTCEs), unlike with reference to
the resident (non-low-taxed) CEs, a discrimination between comparable situations arises.
In this regard, one could also refer to the Timac Agro case, where the Court maintained
that domestic and cross-border establishments were in a comparable situation due to the
fact that a given Member State exercised its taxing power in both situations>*°. Such a
conclusion appears to be herein relevant.

As a matter of fact, the Directive triggers the application of the IIR in the hands of a
resident company (UPE) with regard to non-resident CEs (that are subject to an ETR
lower than 15%). In other words, the UPE’s Member State exercises its taxing power with
reference to domestic and cross-border situations. Thus, following the Timac Agro
decision, it seems correct to conclude that Article 5(1) of the Directive considers such
situations, and the relevant CEs, as comparable.

Furthermore, it is possible to point out the following. As appears from the mentioned ECJ
case law, the comparability analysis is usually carried out moving from the aim of the
legislation at issue. In this regard, it is worth referring to the Avoir Fiscal decision (case

C-270/83 of 28 Jan. 1986), where the Court held that

537 According to Id. ch. 14, at sec. 14.2.4.8.

38 Id. ch. 14, at sec. 14.2.3.1.

53 ECJ, 17 Dec. 2015, case C-288/14, para. 27 et seq. According to P. Pistone, Diritto Tributario
Europeo, supra note 342, pt. 11, ch. 3, at sec. 3.4.6.2.
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it must be observed in this case that French tax law does not distinguish, for the purpose
of determining the income liable to corporation tax, between companies having their
registered office in France and branches and agencies situated in France of companies
whose registered office is abroad. By virtue of Article 209 of the code général des impaéts,
both are liable to taxation on profits made in undertakings carried on in France, to the
exclusion of profits which are made abroad or which France is entitled to tax under the

terms of a double taxation agreement (para. 19).

As a consequence, the ECJ concluded that

since the rules at issue place companies whose registered office is in France and branches
and agencies situated in France of companies whose registered office is abroad on the
same footing for the purposes of taxing their profits, those rules, cannot, without giving
rise to discrimination, treat them differently in regard to the grant of an advantage related
to taxation, such as shareholders' tax credits. By treating the two forms of establishment
in the same way for the purposes of taxing their profits, the French legislature has in fact
admitted that there is no objective difference between their positions in regard to the
detailed rules and conditions relating to that taxation which could justify different

treatment (para. 20).

It follows from the above that the Court usually adopts formal criteria in order to
determine whether two situations are comparable: if they are not distinguished under a
given Member State’s legislation, then they are in a comparable position. With specific
regard to the Directive at hand, it has already been stressed that the rules apply to all the
CEs, indistinctly. Therefore, following the ECJ case law, one comes to the conclusion
that resident and non-resident CEs ought to be in a comparable situation.

It is also worth referring to the already-mentioned Finanzamt Linz decision, where the

Court stated that

where, by virtue of legislation such as th at issue in the main proceedings, a group of

companies can be composed of both resident and non-resident companies the situation of
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a parent company wishing to form such a group with a resident subsidiary and the
situation of a resident parent company wishing to form a group of companies with a non-
resident subsidiary are objectively comparable with regard to the aim of a tax scheme

such as th at issue in the main proceedings ...” (para. 33).

Following such conclusion, one can indeed hold that, from the perspective of the
Directive at hand, the situation of an UPE with resident CEs and the situation of an UPE
with non-resident CEs are objectively comparable: the rules at issue apply indistinctly to
all the CEs, irrespective of their location, although under Article 5(1) of the Directive
only some of controlled companies trigger the IIR top-up tax in the hands of the UPE.
Differently put, the cases under investigation are in comparable situations as long as -
from the Directive’s perspective - the UPE’s secondary establishments are all treated
alike.

However, recent decisions have changed the Court’s paradigm. More precisely, in the
Veronsaajien decision®®, the ECJ concluded that “the SICAV incorporated under
Luxembourg law at issue in the main proceedings and a UCITS constituted under Finnish
law are two types of UCITS within the meaning of the UCITS Directive” (para. 45). Since
“their sole object is the collective investment in transferable securities or other liquid
financial assets of capital raised from the public and which operate on the principle of
risk-spreading, and the units of which are, at the request of holders, re-purchased or
redeemed, directly or indirectly, out of those undertakings’ assets” they are comparable
(para. 46).

In other words, the ECJ apparently concluded for the comparability of two situations
which were subject to different tax regimes in light of the identical activity, object and
purpose pursued by the relevant entities. Both entities, in fact, aimed to invest the capital,
and therefore they were “substantially” in a comparable situation. Consequently, the
Court concluded that a different tax burden applicable to these two substantially identical
situations created unlawful discrimination.

Also, in the more recent UBS Real Estate decision®*', the Court maintained that “... a

closed-ended fund and an open-ended fund, in so far as they each pursue the activity of

S9ECJ, 29 Apr. 2021, case C-480/19.
S41ECJ, 16 Dec. 2021, joined cases C-478/19 and C-479/19.
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acquiring and subsequently reselling real estate liable to be taxed twice, appear to be in a
comparable situation” (para. 58). Thus, in light of their similar activities, the two entities
were found to be comparable from a substantial perspective. Any different treatment
would have created unlawful discrimination.

It follows from the foregoing that, in recent case law, the ECJ did not carry out the
comparability assessment from the traditional and more formalistic perspective, which
takes into account the purpose of the tax regime at hand; it rather used a more substantial
approach, which evaluated whether two cases were in fact similar, thus, comparable>*?,
Although such case law is limited to a few decisions, one could employ the same modus
operandi with reference to the Directive at hand, thus concluding that all the CEs of the
in-scope groups pursue a similar activity. Despite some exceptions®*, they are all
enterprises, carrying on activities for their benefit and for that of the group. Hence, they
are substantially similar (if not identical).

As a consequence, if one were to opt for this more substantial approach, resident and non-
resident CEs, as well as non-residents among themselves, should be considered to be
comparable.

For all these reasons, one can conclude that, both from a formal and a substantial
perspective, all the CEs of the in-scope groups are in a comparable situation. Therefore,
the different tax regimes provided under Article 5(1) of the Directive, which is applicable
at the level of the UPE with reference only to some of the non-resident CEs (unlike with
regard to resident and other non-resident entities), seems to create an unlawful
discrimination between comparable situations. As a consequence, the Directive’s rules
ought to clash with Article 49 TFEU, as long as they unlawfully restrict the UPEs’

freedom of establishment.

542 Further comments can be found in F. Bertocchi, Il Giudizio Di Comparabilita : Evoluzione
Dei Criteri Interpretativi Della Corte Di Giustizia Dell’Unione Europea Alla Luce Della Recente
Giurisprudenza in Materia Di Fondi d’investimento “Aperti” e “Chiusi,” Diritto e pratica
tributaria internazionale, § at sec. 4.2 (2022).

543 See, for the other relevant entities, Article 3 of the Directive which refers - among others - to
international organisations, non-profit organisations etc., which pursue different activities.
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4.1.2.2.3. The IIR top-up tax triggered by resident entities: absence of
discrimination or further issues?

One could rebut the previous conclusion by referring to Article 5(2) of the Directive>**,
In fact, such provision states that “... where ... the ultimate parent entity of an MNE group
... 18 located in a Member State that is a low-tax jurisdiction, it is subject to the IIR top-
up tax in respect of itself and of all low-taxed constituent entities of the group located in
the same Member State ...”.

In this regard, the Directive seems to provide that if an UPE is located in a LTJ, thus being
a LTCE, it would be subject to the IR only with respect to itself and to the LTCEs therein
located, but not with regard to LTCEs located in other LTJs. If this were the actual rule,
as it seems from the provision’s wording, then Article 5(2) of the Directive would
definitively not solve any of the previously-mentioned issues but would still allow direct
discrimination. In fact, if two low-taxed UPEs were owning - respectively - resident and
non-resident LTCEs, only the former UPE would be subject to the IIR top-up tax while
the latter would not. However, the top-up tax due by the UPE located in a LTJ as a
consequence of resident secondary establishments (i.e. LTCEs) and not with regard to
non-resident LTCEs, would not restrict the UPEs’ fundamental freedom because the
additional taxation would be levied with reference to purely internal situations not
affecting cross-border movements.

Still, comparable domestic and cross-border secondary establishments would be subject
to different tax regimes also under Article 5(2) of the Directive.

Moreover, a non-low-taxed UPE owning non-resident LTCEs would be subject to the IIR
with respect to these latter companies, while a low-taxed UPE, owning LTCEs resident

in the same jurisdiction as well as in other low-tax Member States would bear the IIR top-

54 See G. Kofler & A. Schnitger, Does the “Initial Phase Relief” Make the EU’s Pillar Two
Directive Invalid?, Eur. Tax., § at sec. II (2023); J. Englisch, Non-Harmonized Implementation of
a GloBE Minimum Tax: How EU Member States Could Proceed, EC Tax review, supra note 2, 9
atsec. 3; J. F. P. Nogueira, GloBE and EU Law: Assessing the Compatibility of the OECD s Pillar
II Initiative on a Minimum Effective Tax Rate with EU Law and Implementing It within the
Internal Market, World Tax Journal, q at sec. 4.6 (2020); J. F. P. Nogueira & A. Turina, Pillar
Two and EU Law, in Global Minimum Taxation? An Analysis of the Global Anti-Base Erosion
Initiative 9§ at sec. 10.3.2 (A. Perdelwitz & A. Turina eds., IBFD 2020). More sceptical is J.
Englisch, Designing a Harmonized EU-GloBE in Compliance with Fundamental Freedoms, EC
Tax review, supra note 2, § at sec. 2.1.
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up tax only with reference to its resident LTCEs and not with regard to the non-resident
ones.

Again, it would follow that under Article 5 of the Directive, cross-border and purely
internal situations are treated differently: if the UPE is not low-taxed, only its secondary
establishments located in other Member States that are LTJs will trigger the IIR top-up
tax, as provided under Article 5(1) of the Directive; conversely, under Article 5(2) of the
Directive, if the UPE is low-taxed, the LTCEs located in Member States other than the
UPE’s (that are LTJs) would not trigger any IIR top-up tax, since only the LTCEs located
in the same jurisdiction of the UPE would.

For these reasons, the relevant provisions would indeed be discriminatory. Hence, if these
conclusions were correct, then Article 5 of the Directive would still provide for direct
discrimination to the detriment of the UPE’s freedom of establishment, and Article 5(2)
of the Directive would not solve the issues analysed in the previous sections that arise
from Article 5(1) of the Directive.

In this case, therefore, it would be necessary to find a valid justification to allow such
discriminatory rules to be effective. Conversely, the IIR provisions would be unlawful.
However, if one interprets Article 5 of the Directive comprehensively, it seems more
appropriate to conclude as follows: the IIR applies in the hands of a low-taxed UPE not
only with reference to resident LTCEs but also to non-resident ones. Such conclusion
appears to be supported by Recital no. 6 of the Directive, which points out that “the rules
of this Directive should apply to entities resident in a Member State as well as to non-

resident entities of a parent entity located in that Member State”’; and, more precisely, that

all entities located in a Member State that is low-taxed, including the parent entity that
applies the IIR, should be subject to the top-up tax. Equally, constituent entities of the
same parent entity that are located in another Member State that is low-taxed should be

subject to the top-up tax.

It follows that a low-taxed UPE ought to be subject to the IIR top-up with regard to the
resident (if there are any) and non-resident LTCEs, even though Article 5(2) of the
Directive seems to trigger the application of the IIR only with regard to the LTCEs

resident in the same low-tax Member State of the UPE.
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This conclusion seems more logical than the opposite one, because if the low-taxed UPE
were liable-to-tax only with reference to its resident LTCEs, would the other LTCEs be
subject to the tax? If so, how would they be taxed? Would they be - indirectly - subject
to tax at the level of the IPEs (see section 4.2.)? Furthermore, if there were no IPEs in the
jurisdiction of the LTCEs, would they be subject to tax - indirectly - via the UTPR (see
section 4.3.)?

The previous conclusion seems more in line with the overall mechanism of the global
minimum taxation. For this reason, if the UPE is liable to tax with regard to its resident
and non-resident LTCEs, domestic and cross-border situations seem to be treated alike,
and no discrimination appears to arise. In order to clarify such point, it is possible to refer

to the already-mentioned cases:

4. an UPE located in a low-taxed Member State with a CE in another Member State;

5. an UPE located in a low-taxed Member State with a LTCE also located in that
jurisdiction;

6. an UPE located in a low-taxed Member State with a LTCE in another Member
State.

Applying Article 5(2) of the Directive, the IIR would be levied as follows:

4. the UPE does not bear any IIR top-up tax with reference to its secondary
establishment since they are not low-taxed (the ETR of the CEs located in another
Member State is above the minimum agreed);

5. the UPE should bear a certain amount of IIR with regard to the LTCE
located in that same Member State;

6. in light of the previous conclusion, the UPE should bear a certain amount

of IIR with regard to the LTCE located in another Member State.
It follows that when the UPE is located in a LTJ it bears the IIR with reference to both

resident and non-resident LTCEs (unless the previous conclusions are incorrect). The

rationale behind such a rule should be to prevent discrimination between domestic and
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cross-border situations (see Recital no. 6 of the Directive): both resident and non-resident
LTCEs trigger the application of the IIR top-up tax in the hands of the UPE.

For that reason, one should be prone to conclude that Article 5(2) of the Directive
provides no discrimination between domestic and cross-border situations, since all the
LTCE:s trigger the application of a higher tax burden in the hands of the UPE. Therefore,
if Article 5(1) of the Directive seemed to discriminate between domestic and cross-border
situations, Article 5(2) seems not to be discriminatory, thus appearing to solve possible
restrictions and incompatibilities with Article 49 TFEU that have been investigated in the
previous sections.

However, such a conclusion seems correct to the extent that it refers only to a low-taxed
UPE owning (also) resident LTCEs (see Article 5(2) of the Directive). On the contrary,
if the UPE is not a LTCE, it does not own resident LTCEs but only non-low-taxed
(resident) CEs, and therefore a discriminatory treatment persists.

To be more precise, Article 3(1) no. 19 of the Directive clearly states that a LTCE is “a
constituent entity of an MNE group or of a large-scale domestic group that is located in
a low-tax jurisdiction” (emphasis added)’*. Hence, a CE is a LTCE only if it is located
in a LTJ; if it is located in a non-low-tax Member State, the entities therein located are
CEs (and not LTCEs) and only the non-resident CEs (namely, the LTCEs) will trigger
the top-up tax in the hands of the non-low-taxed UPE.

It follows from the above that Article 5(2) of the Directive does not solve the previously-
analysed discriminatory treatments determined by Article 5(1) of the Directive: Article
5(2) of the Directive applies only if the UPE is located in a LTJ; if it is not, then only
Article 5(1) of the Directive applies and, therefore, only the non-resident LTCEs will
trigger the application of the IIR in the hands of the UPE (see the previous sections).

In other words, under Article 5(2) of the Directive, domestic and cross-border situations
determine the same taxation in the hands of the UPE; under Article 5(1) of the Directive,
the UPE would not be subject to the IIR top-up tax with regard to the CEs located in its
Member State, but only with reference to non-resident LTCEs. To put it differently, if
under Article 5(1) of the Directive, only non-resident LTCEs trigger the application of
the IIR in the hands of the UPE, under Article 5(2) of the Directive, resident ones do.

545 Alternatively, “a stateless constituent entity that, in respect of a fiscal year, has qualifying
income and an effective tax rate which is lower than the minimum tax rate”.
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However, despite Article 5(2) of the Directive applies (also) to domestic situations, a
discriminatory regime under Article 5(1) of the Directive persists, to the detriment of
specific cross-border scenarios concerning the non-low-taxed UPEs.

To argue further in this regard, one should refer to the Eurowings decision®*®, where the
Court stated that “the legislation at issue in the main case therefore establishes tax rules
which differ, in the large majority of cases, according to whether” the non-low-taxed
controlling entity has secondary establishments in its resident jurisdiction “or in another
Member State” (para. 36). In that case, the legislation contained tax rules which were less
favourable to entities owning companies located in other Member States. Since those
rules dissuaded controlling entities from carrying on an activity in other jurisdictions (see
para. 37), the Court concluded that “any legislation of a Member State which, like th at
issue in the main action, reserves a fiscal advantage to the majority” of the controlling
companies owning secondary establishments in that State, whilst depriving those that own
companies in other Member States, “gives rise to a difference of treatment based on the
place of establishment ... which is prohibited by Article 59 of the Treaty” (para. 40).
That said, the Directive’s rules seem to determine the same discriminatory treatment. To
be more precise, the legislation at issue establishes tax burdens which differ according to
whether the UPE has secondary establishments in its resident jurisdiction or another
Member State. If secondary establishments of a non-low-taxed UPE are located in non-
low-tax Member States, then no top-up tax is due; if there are secondary establishments
in low-tax Member States, an additional taxation is due. Such legislation indeed contains
tax rules which are less favourable to non-low-taxed UPEs owning companies located in
other Member States (namely, LTJs).

Since these rules may dissuade such controlling entities from carrying on activities in
other jurisdictions, the rules at hand give rise to a difference of treatment based on the
place of establishment of the secondary establishments which is prohibited under Article
49 TFEU.

Further discrimination arises if one assumes the following case: if the UPE is located in
a LTJ, and it owns resident LTCEs and non-resident non-low-taxed CEs, the IIR top-up
tax would be triggered only with regard to the resident entities. In such a case, two

comparable companies would determine different effects: only the resident companies

346 ECJ, 26 Oct. 1999, case C-294/97.
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(i.e. the LTCEs) would trigger the application of higher taxation in the hands of the UPE,
unlike the — comparable (to this effect, see section 4.1.2.2.2.) — non-resident CEs.
However, these cases would affect pure internal situations which are not covered under
Article 49 TFEU¥. In fact, it would be a Member State’s choice to tax its resident CEs
at a minimum level of taxation, thus not affecting the non-resident companies nor
restricting (by way of a top-up tax) the UPE’s right of establishment in other Member
States. Nevertheless, it is worth stressing that a discriminatory treatment between resident
(that trigger the IIR top-up tax) and non-resident (that do not trigger the IIR top-up tax)
comparable secondary establishments would still occur.

Moreover, one could also assume the following scenario: an UPE is a low-taxed entity,
and it does not own resident entities but owns only non-resident LTCEs. In such a case,
the IIR top-up tax would be triggered by these latter secondary establishments. Therefore,
despite the fact that the UPE is resident in a LTJ, cross-border situations would trigger
the TIR top-up tax (see case supra no. 6), and a discriminatory tax regime would still
apply. Conversely, an UPE that also owns domestic LTCEs would be subject to the IIR
with regard to both resident and non-resident secondary establishments.

However, such a conclusion is questionable. In fact, on the one hand, the UPE would be
taxed with reference to itself (along with the other non-resident LTCEs), in its capacity
as a constituent entity of the in-scope group, as provided by Article 5(2) of the Directive.
Hence, domestic (i.e. the UPE, as a CE) and cross-border situations (i.e. the non-resident
LTCEs) would trigger the same top-up taxation. On the other hand, the comparability
assessment might be carried on with reference to “the hypothetical, purely domestic
situation”*®, The investigation, thus, should also involve a hypothetical resident LTCE.
In such a fictitious scenario, domestic (i.e. the assumed resident LTCE) and cross-border
situations (i.e. the “existing” LTCEs) would trigger the application of the same more
burdensome tax regime in the hands of the UPE, and no discrimination should arise.
Still, if one could argue that the hypothesis of a low-taxed UPE, not owning resident
entities but owning only non-resident LTCEs, is a correct one (i.e. it is not necessary to

compare it with a hypothetical domestic case, as a domestic LTCE is), then such scenario

547 According, also, to P. Pistone, Diritto Tributario Europeo, supra note 342, pt. I, at sec. 3.3.3.
S8 F. Vainstendael, General Report on the Fundamental Freedoms and National Sovereignty in
the European Union, in EU freedoms and taxation: EATLP Congress, Paris 3-5 June 2004, supra
note 390, 9 at sec. 2.1.2.1.2.
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could represent another case of discrimination. In fact, only the cross-border secondary
establishments would trigger a more burdensome tax regime in the hands of the UPE. In
such a case, a justification would be needed to make these discriminatory rules lawful
(see section 4.1.5.).

To sum up, it is possible to maintain that Article 5(2) of the Directive provides that when
an UPE is a low-taxed entity owning resident LTCEs, the former is subject to higher
taxation with regard to itself, to the resident entities as well as with reference to other
non-resident LTCEs. However, if the UPE is not low-taxed, it does not have resident
LTCEs, and - more importantly - Article 5(2) of the Directive does not apply. In this latter
case, the higher tax burden would be triggered only by some of the non-resident CEs (i.e.
the LTCEs). For these reasons, discriminatory treatment against cross-border situations
would persist under Article 5(1) of the Directive.

In light of the above, one can hold the following. The circumstances under investigation
seem to be cases of covert discrimination, hence, discrimination by reason of criteria of
differentiation which leads in fact to the same result as if it was based on the seat of an
enterprise (see chapter 3, at section 3.3.3. et seq.). More specifically, covert
discrimination seems to arise due to the ETR criterion. In fact, only the CEs that are
subject, in their resident jurisdictions, to an ETR lower than 15% will trigger the
application of the IIR in the hands of the UPE. In other words, the rules provided under
Article 5 of the Directive apply a discriminatory treatment at the level of the UPE as a
consequence of the ETR applied to the controlled entities in their jurisdictions.

In light of the foregoing one should go back to the previous question, and should assess
whether the issues that arose with reference to Article 5(1) of the Directive have been
solved by Article 5(2) of the Directive. To this end, it has been maintained that Article
5(2) of the Directive solves the direct discriminatory treatments in certain scenarios. In
fact, it provides for the application of the IIR in the hands of the UPE with regard to the
non-resident and domestic entities. In such a case, therefore, non-resident LTCEs and
resident LTCEs would trigger the application of the [IR top-up tax in the hands of the
controlling company of the in-scope groups without any discriminatory treatment.
However, such a conclusion appears partially correct, because there is still room for
discriminatory treatment. To be more precise, if the UPE is non-low-taxed, it does not

own resident LTCEs (because the resident ones are non-low-taxed), and the higher
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taxation would be triggered only by some of the non-resident companies as provided
under Article 5(1) of the Directive. In such a scenario, domestic and cross-border
comparable establishments would still be subject to different and detrimental tax regimes
that affect the UPE’s freedom of establishment.

For these reasons, one could maintain that cases supra no. 1 and 23*° do not seem to raise
issues because the intra-EU and pure internal situations do not trigger any taxation that
might result in a discriminatory measure restricting the UPE’s freedom of establishment.
Similarly, case no. 4°*° does not seem to restrict the UPE’s freedom of establishment
because the additional taxation does not involve secondary establishments.

However, case no. 3 might raise serious issues>>'. In fact, the UPE will have to bear the
IIR top-up tax with reference to the LTCEs established in another Member State, thus
suffering a discriminatory regime between domestic and cross-border secondary
establishments.

Case no. 5 is critical too, but it pertains to purely internal scenarios>>2. Therefore, it does
not seem - prima facie - to affect the UPE’s freedom of establishment within the EU>3.
Finally, case no. 6°>* could be critical, but a different interpretation would probably solve
the issues.

Therefore, to answer the main question formulated at the beginning of section 4.1.2.2., it
is possible to maintain that Article 5 of the Directive still provides for (covert)
discriminatory treatments. In fact, domestic and cross-border situations trigger the same
taxation in the hands of the UPE only when resident and non-resident entities are both
low-taxed or non-low-taxed. In other scenarios, the non-low-taxed UPE bears an
additional tax burden only with regard to some of the non-resident CEs, namely with

regard to the controlled entities for which the ETR falls below 15%.

% 1e., 1) an UPE located in a non-low-tax Member State with a CE in another Member State; 2)
an UPE located in a non-low-tax Member State with a CE therein located.

530 1.e., 4) an UPE located in a low-taxed Member State with a CE in another Member State.

551 Le.: 3) an UPE located in a non-low-tax Member State with a LTCE in another Member State.
552 L.e.: 5) an UPE located in a low-tax Member State with a LTCE therein located.

533 In this matter, some scholars have pointed out that “it may be asked whether the Commission
is competent to regulate purely domestic tax matters and whether this widening of the GloBE
Model Rules to purely domestic situations is not a questionable encroachment on the Member
States’ sovereignty in tax matters. In the author’s view, it is.” (L. De Broe, Some EU and Tax
Treaty Law Considerations on the Draft EU Directive on Global Minimum Taxation for
Multinationals in the Union, Intertax, supra note 98, 9 at sec. L.).

5% L.e.: 6) an UPE located in a low-tax Member State with a LTCE in another Member State.
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Simply put, as already pointed out, Article 5(2) of the Directive does not seem to solve
the issues determined by the application of Article 5(1) of the Directive. Nevertheless, if
Article 5(1) of the Directive seemed to provide direct discrimination, Article 5(2) of the
Directive seemed to have solved some of those concerns. In fact, the IIR mechanism as a
whole (as provided under Article 5 of the Directive) still appears to discriminate between
domestic and cross-border secondary establishments but covertly, i.e. because of the ETR
criterion.

In light of that, doubts with regard to the Directive’s compatibility with the Treaties’
provisions on the fundamental freedoms arise. Unless such restrictions can be justified
(see section 4.1.5.), the relevant rules ought to be invalidated (see chapter 5, at section
5.2. et seq.).

In this regard, the positions of the scholars will be investigated in section 4.1.5.4.

4.1.2.2.4. Large-scale domestic groups’ taxation: a solution?

It is, then, necessary to stress that Directive’s rules apply not only to multinational
enterprise groups (MNESs) but also to large-scale domestic groups in the Union (chapter

2, at section 2.2. et seq.). More precisely, as provided in Recital no. 6,

this Directive should also apply to large-scale purely domestic groups. In that way, the
legal framework would be designed to avoid any risk of discrimination between cross-
border and domestic situations. All entities located in a Member State that is low-taxed,

including the parent entity that applies the IR, should be subject to the top-up tax.

Such widening scope of application of the Directive is provided by Article 1 et seq. of the
Directive. More specifically, Article 5(2) of the Directive provides that “Member States
shall ensure that, where a constituent entity that is the ultimate parent entity ... of a large-
scale domestic group is located in a Member State that is a low-tax jurisdiction, it is
subject to the IIR top-up tax in respect of itself and of all low-taxed constituent entities

of the group located in the same Member State for the fiscal year”. In light of this

188



provision, some scholars have held that the application of the rules to large-scale domestic
groups prevents possible restrictions of the fundamental freedoms®>.

For this reason, it appears necessary to determine if the above-mentioned cases of
discrimination have been actually overcome by the widening scope of application of the
rules to large-scale domestic groups. If the discrimination between domestic and cross-
border situations has been resolved under Article 5(2) of the Directive, then no further
comments are needed.

However, the answer seems negative. In fact, most of the analysed issues concerned the
application of the IIR top-up tax in the hands of the (non-low-taxed) UPE as a
consequence of the ownership of non-resident LTCEs (see the previous sections). It
follows that the fact that large-scale domestic groups have been subjected to the
Directive’s tax does not prevent nor solve the cases of covert discrimination referred to
certain secondary establishments.

More precisely, if one compares a non-low-taxed large-scale domestic group with an
MNE that has one or more LTCEs in other LTJs, the IIR applies only in the hands of the
MNE’s UPE. In such a case, pure domestic (i.e. large-scale domestic groups) and cross-
border situations (MNEs) would determine different tax burdens.

One reaches the same conclusion comparing a large-scale low-taxed domestic group and
an MNE that does not have LTCEs. In these cases, only the UPE of the former in-scope
group will have to bear an additional top-up taxation, unlike the MNE. However, it is
worth stressing that the former situation represents a pure internal case, which should not
affect the right of establishment of the UPE: in this scenario, in fact, a given Member
State has decided (according to the Directive’s rules) to levy an additional tax on a given
domestic group, without regard to secondary establishments in other Member States.
Then, if one compares a large-scale low-taxed domestic group with an MNE with LTCEs

in Member States other than the UPE’s resident jurisdiction, domestic and cross-border

555 See J. F. P. Nogueira, GloBE and EU Law: Assessing the Compatibility of the OECD’s Pillar
11 Initiative on a Minimum Effective Tax Rate with EU Law and Implementing It within the
Internal Market, World Tax Journal, q at sec. 4.6 (2020); J. Englisch, Non-Harmonized
Implementation of a GloBE Minimum Tax: How EU Member States Could Proceed, EC Tax
Review, supra note 508, 9 at sec. 3 et seq.; G. Kofler & A. Schnitger, Does the “Initial Phase
Relief” Make the EU’s Pillar Two Directive Invalid?, Eur. Tax.,  at sec. III(B) (2023); K.
Pantazatou, Pillar Two and EU Law, in The Pillar 2 Global Minimum Tax, supra note 64, § at
para D.
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situations would trigger different tax burdens. In fact, in the former case, the UPE would
bear the IIR with reference to all its resident LTCEs; while in the latter scenario, the IIR
top-up tax would be triggered only by the LTCEs located in a Member State other than
the UPE’s residence jurisdiction. Hence, pure domestic (i.e. large-scale domestic groups)
and cross-border situations (i.e. MNE) would trigger different tax regimes in the hands of
the UPEs.

Thus, in light of the different treatment that still applies between domestic and cross-
border situations, it seems correct to conclude that the widening scope of application of
the rules also to large-scale domestic groups does not prevent the Directive’s provisions
from restricting the freedom of establishment of the UPEs, to the detriment of the internal
market. It follows that, as long as certain secondary establishments, located in Member
States other than the UPE’s, trigger the application of a higher tax burden, the Directive’s
rules ought to be invalid because they are not compliant with Article 49 TFEU.

That said, to rebut such a conclusion, one could compare a large-scale low-taxed domestic
group with an MNE with LTCEs also located in the UPE’s Member State. In such a
scenario, in fact, domestic and cross-border situations would be treated alike: in the first
case, the UPE would bear the IIR top-up tax with reference to all of its resident CEs;
similarly to the MNE’s UPE, which would be subject to the IIR with regard to the resident
(and non-resident) LTCEs.

In a similar way, one could compare a non-low-taxed large-scale domestic group with an
MNE which is not low-taxed. In this scenario, the IIR does not apply at all. Therefore, no
restrictions arise, and domestic and cross-border situations would determine the same tax
treatment (i.e. no higher taxation in the hands of the UPE with reference to its secondary
establishment).

However, these latter cases do not seem to overcome the issues related to the different tax
regimes between domestic and cross-border scenarios in the case of a large-scale low-
taxed domestic group vis-a-vis an MNE with LTCEs in Member States other than the
non-low-taxed UPE’s. In the former case, in fact, the UPE would bear the IIR with
reference to all its resident LTCEs; while in the latter scenario, the IIR top-up tax would
be triggered only by the non-resident LTCEs. Domestic and cross-border situations,
hence, would trigger a different tax treatment, thus restricting the UPE’s right to exercise

its freedom of establishment in other Member States.
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In this regard, despite the above-mentioned unsolved issues, some scholars have further
argued that MNEs and large-scale domestic groups are not comparable®°. In light of such
a view, the widening scope of application of the Directive’s rules would definitively not
be useful to prevent discrimination between domestic and cross-border scenarios, in
contrast to the statement provided by Recital no. 6 of the Directive.

Other scholars are sceptical with regard to the actual positive effect that the application
of the Directive to large-scale domestic groups would have on countering possible
discriminatory treatments. In fact, they hold that the rules under investigation (IIR) might
eventually apply only to MNEs due to the lack of low-taxed large-scale domestic
groups®”’. Therefore, they claim that the widening scope of application of the GloBE rules
to large-scale domestic groups will not solve the possible discriminatory treatments™>®,
Finally, some other scholars have also argued that the extension of the scope of
application of the Directive to large-scale domestic groups is of no use since the goal of
the GloBE rules is to tackle tax competition between Member States and not within a
single Member State®’. Others pointed out that the extension of the rules under
investigation to purely internal situations raises a “more serious objection: in the now
famous words of late Advocate General Geelhoed, it would cause considerable extra
administrative burden for domestic companies and tax authorities”, which is “quite
pointless and indeed counterproductive for economic efficiency. As such, it is anathema

to the internal market. In the context of Article 115 TFEU, this might not even be merely

5% See L. De Broe, supra note 98, 9 at sec. 1. The Author, in fact, is of the opinion that in the
“initial phase of exclusion from the IIR and UTPR of MNE groups and large-scale domestic
groups” (emphasis added) there are relevant differences that determine the non-comparability —
in that phase, at least — of the MNEs and large-scale domestic groups (see Article 49 of the
Directive).

See, also, ECJ, 13 March 2007, case C-524/04, Test Claimants in the Thin Cap Group Litigation
where the Court maintained that “from a tax perspective, the position of a multinational group of
companies is not comparable to that of a group of companies, each of which is resident in the
same Member State” (para. 59).

557 See M. Baraké et al., Revenue Effects of the Global Minimum Tax Under Pillar Two, 50
Intertax, q at sec. 5.2 et seq. (2022).

538 See Id. 9 at sec. I; A. P. Dourado, Pillar Two from the Perspective of the European Union,
British Tax Review, supra note 141, 9 at sec. 3 et seq.

5% See D. Weber, Some Remarks about the Difference in the EU Legality Review between
Unilateral Measures of the EU Member States and Multilateral Measures of the EU Legislator,
with Special Attention on the EU GloBE Directive, in Building Global International Tax Law
at sec. 22.3 (P. Pistone ed., IBFD 2022). For an analysis of the impact of the GloBE rules on tax
competition, see M. Devereux & J. Vella, The Impact of the Global Minimum Tax on Tax
Competition, 15 World Tax Journal (2023).

191



a tax policy question. In any event, Member States might not favour such an approach for
those reasons™ %,

Hence, in light of the foregoing, one can reach the following conclusion: although the
Directive also applies to large-scale domestic groups, there appear to persist cases of
discriminatory tax treatment between domestic and cross-border situations. Therefore,
assuming that MNEs and large-scale domestic groups are in a comparable situation, the
more burdensome taxation that applies only in the hands of UPE of the former group in
certain circumstances hinders the freedom of establishment of such a controlling entity,
thus — eventually — clashing with the internal market.

Such a discriminatory tax regime is, again, triggered by the ETR applied at the level of
the CEs. Therefore, one can conclude that, in certain scenarios, covert discrimination
persists to the detriment of the non-low-taxed UPEs of MNEs and is based on the tax rate
applied at the level of the CEs.

Consequently, if discriminatory (cover) treatments still arise, it is necessary to assess

whether acceptable justifications may apply to such unlawful rules (see section 4.1.5.).

4.1.2.2.5. Preliminary conclusions: between direct and indirect
discrimination

In the previous sections, it has been held that Article 5(1) of the Directive provides direct
discrimination against non-resident LTCEs. Then, it has been maintained that Article 5(2)
of the Directive seems to overcome such direct discrimination cases. However, in certain
circumstances, and from the UPE’s perspective, non-resident entities trigger the
application of higher taxation, unlike the resident ones. Such a treatment has been
qualified as covert discrimination, since it is not based on the seat of the companies but
on a different criterion, namely, the applicable ETR.

Moreover, it has been pointed out that applying the Directive’s rules to large-scale
domestic groups does not seem to solve such issues. In fact, regardless of the liability to

tax of large-scale domestic groups, if an MNE’s UPE is not a low-taxed entity owning

50 J, Englisch, Designing a Harmonized EU-GloBE in Compliance with Fundamental Freedoms,
EC Tax Review, supra note 508, § at sec. 3. More generally, regarding the level of complexity of
the rules, and their negative effects, see C. Noonan & V. Plekhanova, Compliance Challenges of
the BEPS Two-Pillar Solution, British tax review (2022).
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non-resident LTCEs, then the IIR top-up tax is triggered only by these latter companies,
unlike the resident ones. Therefore, it has been concluded that covert discrimination
against non-resident LTCEs persists.

In this regard, however, few scholars appeared sceptical®®!, especially in light of the
Vodafone and Tesco decisions, along with the Advocate General Kokott’s opinions (see
chapter 3, at section 3.3.3.1.). In light of such cases, in fact, some scholars hold that the
rules provided by the Directive at issue (with specific regard to the IIR) do not entail
indirect discrimination because - on the one hand - they are applicable without
discrimination between taxpayers in all Member States; and, on the other hand, the fact
that greater impact of the IIR top-up tax might fall on cross-border situations is merely
fortuitous, if not a matter of chance, thus not being correct to qualify such rules as
restrictive®®?,

However, some other scholars question whether these decisions are herein relevant since
the rules at hand are far different from the ones related to the mentioned case law>%>.
Consequently, they hold that applying the Court’s conclusions to the Directive’s rules

would be controversial and difficult.

561 See A. P. Dourado, supra note 141, q at sec. 3(c).who, although from a different perspective,
concluded that there is no such discrimination. See, also, J. F. P. Nogueira & A. Turina, Pillar
Two and EU Law, in Global Minimum Taxation? An Analysis of the Global Anti-Base Erosion
Initiative q at sec. 10.8 (A. Perdelwitz & A. Turina eds., IBFD 2020); J. Englisch, Designing a
Harmonized EU-GloBE in Compliance with Fundamental Freedoms, supra note 508, 9 at sec. 3;
G. Kofler & A. Schnitger, Does the “Initial Phase Relief” Make the EU’s Pillar Two Directive
Invalid?, Eur. Tax., supra note 555, q at sec. III(B); K. Pantazatou, Pillar Two and EU Law, in
The Pillar 2 Global Minimum Tax, supra note 64, 9 at sec. D. Less critical is L. De Broe, supra
note 98, q at sec. I et seq.

Of the opinion that such case law is not relevant in this context is A. Schnitger, Vereinbarkeit Der
Vorschlige Zur Einfiihrung von GloBE-Regelungen Mit Den Grundfreiheiten Des AEUV,
Internationales Steuerrecht, supra note 353, 9| at sec. 5.1.

562 According to A. P. Dourado, supra note 141, q at sec. 3(c); L. De Broe, supra note 98,  at sec.
I; J. Englisch, Designing a Harmonized EU-GloBE in Compliance with Fundamental Freedoms,
supra note 508, 9 at sec. 3; J. Englisch, Non-Harmonized Implementation of a GloBE Minimum
Tax: How EU Member States Could Proceed, EC Tax Review, supra note 508, § at sec. 3.3; J. F.
P. Nogueira, GIoBE and EU Law: Assessing the Compatibility of the OECD’s Pillar II Initiative
on a Minimum Effective Tax Rate with EU Law and Implementing It within the Internal Market,
World Tax Journal, supra note 555,  at sec. 4.3.6.

363 See G. Kofler & A. Schnitger, supra note 555, q at sec. III(B); S. Douma et al., The UTPR and
International Law: Analysis From Three Angles, 110 Tax Notes International, supra note 157, at
879 et seq.
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In this context, there has also been support for the opinion, maintained in the current
study, that discriminatory treatment, by way of the Directive’s rules, arises. More

precisely, it has been held that

the argument that the income inclusion-rule does not discriminate against companies that
have exercised their freedom of establishment as the rule would also apply to companies
owning domestic branches and subsidiaries, is not convincing. The extension of the rule
to domestic situations is quite pointless and would be an act of bad tax policy as there is
only a very remote or no risk of undertaxed profit in a domestic situation. In all likelihood,
branches and subsidiaries established in the same Member State as the company owning
them would not benefit from favourable tax regimes because, if they were, such regimes
would constitute harmful tax practices and/or illegal state aid and be in breach of BEPS
or the TFEU on such ground. Accordingly, for all practical purposes the income
inclusion-rule will only or predominantly apply to cross-border investments and thus

discriminate against companies that have exercised their freedom of establishment>®*,

Then, it has been pointed out that, in the case at hand, the objective criterion of
differentiation employed by such discriminatory rules “would be the fact that the branch
or subsidiary has paid insufficient tax in the Member State where it is established and in
practical terms such would only be the case where the company owning the branch or
subsidiary has exercised its freedom of establishment”®’,

Finally, assuming that “de facto domestic companies are unlikely to become subject to
any additional tax under the income inclusion rule ... the proposed extended application
would be at risk of being seen as mere window-dressing, making it vulnerable before the
Court”36¢,

For these reasons, in line with the current study, such scholars have concluded that the

rules at hand would still discriminate between resident and non-resident entities, thus

clashing with the fundamental freedoms.

564 L. De Broe et al., Global Anti-Base Erosion Proposal (“GloBE”) - Pillar Two q at sec. 30
(Dec. 2019).

565 L. De Broe, OECD’s Global Anti-Base Erosion Proposal ¥ at sec. 30 (Dec. 2019).

566 M. P. Devereux et al., The OECD Global Anti-Base Erosion (“GloBE”’) Proposal, supra note
59, pt. 4, at sec. 1.
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That said, it is possible to support such conclusions further by referring to other
mechanisms provided by the Directive, such as the so-called QDMTT. As already
explained (see chapter 2), if a Member State is a LTJ, it can implement the QDMTT (see
Article 3(1) no. 28 of the Directive and the conclusions provided in chapter 2, at section
2.7.). More specifically, it is a top-up tax that allows such a Member State to collect
revenues on the low-taxed constituent entities located in its territory (see Recital no. 13
of the Directive). As a consequence, if a Member State implements the QDMTT, the
LTCEs of the MNE group or the large-scale domestic group therein located would be
directly subject to that domestic top-up tax (see Article 11(1) of the Directive), and no
top-up tax would be collected via the IIR (or UTPR).

In light of the above, it is possible to point out the following. Assuming a large-scale
domestic group located in a LTJ, and a MNEs with an UPE located in the same LTJ
owning LTCEs located in the same jurisdiction as well as in other Member States; and
assuming that the former Member State has implemented the QDMTT, it would follow
that the minimum taxation would be levied in the following way: the resident LTCEs of
both groups would be subject to the QDMTT and — as a consequence — only the non-
resident LTCEs of the MNE would trigger the application of the IIR top-up tax in the
hands of the MNE’s UPE.

Therefore, due to the QDMTT, only the cross-border situations would trigger more
burdensome taxation in the hands of the MNEs’ UPEs, causing restrictive (thus, unlawful)
effects on their freedom of establishment. To put it differently, due to the QDMTT, only
the non-resident LTCEs of the MNE would trigger the IIR top-up tax (as long as they are
not therein subject to a qualified QDMTT), unlike the comparable resident LTCEs
(subject to the QDMTT) also of the large-scale domestic group. Hence, implementing the
QDMTT does not solve the (covert) discrimination provided by the IIR mechanisms;
instead, it highlights further the discriminatory tax treatment between domestic and cross-
border secondary establishments.

In light of the foregoing, it seems possible to maintain that the discriminatory treatment
in the hands of a non-low-taxed UPE owning secondary establishments in low-tax
Member States is not fortuitous or a matter of chance, as stated by the ECJ in the recalled
Vodafone and Tesco decisions. Instead, the Directive (under its distinguishing criterion,

i.e. the ETR) would intrinsically or typically affect foreign (low-taxed) companies, as
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maintained by Advocate General Kokott in the already-mentioned Opinions on the
Vodafone and Tesco cases.

Moreover, the resident LTCEs of a low-taxed UPE would not trigger the IIR if they were
subject to the QDMTT, unlike the other non-resident LTCEs not subject to a qualified
QDMTT, which - as a consequence - would trigger a higher tax burden in the hands of
that UPE.

Despite the liability to tax of the large-scale low-taxed domestic group, therefore, a non-
low-taxed UPE can be subject to the IIR top-up tax only with reference to the LTCEs
located in other Member States that have not implemented the QDMTT, unlike with
reference to others comparable resident (hence, non-low-taxed) CEs or LTCEs that —
however — have been subject to such domestic taxation.

In light of the foregoing, it is possible to maintain that, even if Article 5(2) of the Directive
also applies to domestic LTCEs as well as large-scale domestic groups, the
implementation of the QDMTT in a given Member State would likely bring to the
conclusion that the overall Directive’s mechanism is intrinsically discriminatory against
cross-border situations; namely, against LTCEs located in Member States other than the
UPE’s, which are low-tax and have not implemented the QDMTT.

It is not unexpected to arrive at such a result. In fact, the ultimate aim of the Directive is
— de facto — to tax mainly non-resident LTCEs. In fact, Article 5(1) of the Directive
applies solely to cross-border situations, and Article 5(2) of the Directive does not
overcome certain discriminatory treatment involving only non-resident companies. Then,
the application of the QDMTT would clearly trigger the IIR in the hands of the UPE, but
only with regard to the non-resident LTCEs.

For these reasons, it seems correct to conclude that the overall mechanism indeed
provides discriminatory tax treatment against non-low-taxed UPEs owning non-resident
LTCEs that have not been subjected to the QDMTT.

Thus, following Advocate General Kokott’s words, as expressed in the Opinions on the
Vodafone and Tesco cases, one can conclude that if a given rule — apparently neutral — is
chosen intentionally and solely in this form in order to disadvantage cross-border
situations specifically, the circumstances are not incidental and the Member States do not,
therefore, warrant protection (see, respectively, para. 87 and 83). Transposing such

conclusion to the Directive’s rules, it is clear that the IR mechanism and the QDMTT —
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all together — trigger the application of the IIR top-up tax in the hands of the non-low-
taxed UPE only with regard to the non-resident LTCEs. Hence, these mechanisms clearly
target cross-border situations to the detriment of the internal market and the fundamental
freedoms.

For these reasons, the Directive’s rules ought to be invalidated unless they can be justified

(see section 4.1.5.).

4.1.2.2.6. Discriminations vis-a-vis secondary law

The previous conclusions regarded, in general terms, the Directive’s rules, which will be
implemented by the Member States alike. However, despite the analysis and conclusions
reached in chapter 3 (see section 3.2. et seq.), one could argue that the current analysis
should consider the existence of a secondary law (namely, the Directive), that might
prevent the ECJ from investigating the matter as did in the previous sections. In fact, it
could be maintained that, as long as a Directive applies to all Member States, no
discrimination should arise, and thus no violations of the fundamental freedoms occur.
In this regard, however, there are few decisions of ECJ concerning the compliance of
secondary laws with regard to the Treaties’ provisions>®’. In light of their relevance, such
rulings will be briefly reviewed in order to strengthen the previous conclusions.

In this regard, some cases dealt with Articles 34 and 35 TFEU, and referred to measures
restricting imports or exports. The Court concluded that an EU regulation imposing extra
costs for undertakings engaging in intra-EU trade determined a restriction on the free
movement of goods>®®.

The same conclusion was reached by the ECJ in another case concerning an EU regulation
imposing restrictions on exports and not on domestic trade>®, thereby determining
discriminatory obstacles to the market. For this reason, the Court invalidated such rules

based on their inconsistency with Articles 34 and 35 TFEU>°,

567 See more extensively R. Szudoczky, The Sources of EU Law and Their Relationships: Lessons
for the Field of Taxation, supra note 217, ch. 7, at sec. 7.4.4.

58 See, e.g., ECJ, 25 June 1997, case C-114/96 Kieffer and Thill.

5% See, e.g., ECJ, 20 May 2003, case C-108/01, Prosciutto di Parma; ECJ, 20 May 2003, case C-
469/00, Ravil.

570 See R. Szudoczky, supra note 217, ch. 7, at sec. 7.4.4.2. (i)(b).
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Then, other cases dealt with secondary law providing covert discriminations®’!. As a
consequence, they have been found to clash with the fundamental freedoms.

In light of the above-mentioned decisions, it seems correct to conclude that secondary
legislation can determine discriminatory treatments to the detriment of certain subjects
exercising their fundamental freedoms. In such cases, thus, derived legislations violate
the Treaties and are contrary to the internal market’s rationale.

On these bases, it seems possible to maintain that, for the reasons explained in the
previous sections, the Directive under investigation represents another case of derived
legislation that provides discriminatory treatments, thus being contrary to Article 49
TFEU. As a consequence, it does not seem incorrect to conclude that such secondary law
can be subject to judicial review before the ECJ, and - eventually - be found incompatible
with the Treaties’ provisions.

In this regard, it is also worth recalling the Pinna decision, where the ECJ stated that the
aim of facilitating the exercise of a given fundamental freedom could be achieved if the

conditions between the Member States were as similar as possible; otherwise,

that objective will ... be imperilled and made more difficult to realize if unnecessary
differences .... are introduced by Community law. It follows that the Community rules ...
pursuant to .... the Treaty must refrain from adding to the disparities which already stem

from the absence of harmonization of national legislation®”2,

Such statement is indeed of utmost relevance in this context. In fact, although the
Directive on global minimum taxation has been drafted to prevent clashes with the
freedom of establishment®’®, its application determines further discriminations and
restrictions which are triggered by the different Member States’ tax regimes.

More precisely, if all Member States had the same taxation, they would apply the same
ETR on the CEs of the in-scope groups, thereby preventing the application of the IIR in
the hands of the UPE. However, Member States have different tax regimes, thus
triggering the application of the Directive in a discriminatory way (see the previous

sections).

57! See, e.g., ECJ, 15 Jan. 1986, case C-41/84, Pinna; ECJ, 7 June 1988, case C-20/85, Roviello.
372 At sec. 21.
373 See Recital no. 6 of the Directive.
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In other words, the application of the Directive’s rules seems to impair the internal
market, thus making it more difficult to realise because unnecessary differences and
restrictions (namely, the IIR top-up tax) are introduced by such derived legislation. It
follows that the Directive should refrain from adding such obstacles to the disparities that
already stem from the absence of a harmonised tax law among the Member States.

In light of the foregoing, it seems possible to conclude that the Directive determines
unlawful discriminations, which restrict the freedom of establishment to the detriment of
the internal market. For this reason, it seems correct to conclude that the ECJ could review
its compatibility with the fundamental freedoms and eventually find it unlawful. In this
latter case, unless justified and proportionate (see section 4.1.5.3.), the Directive should

be invalidated.

4.1.2.3. Does the IIR “restrict” the freedom of establishment?
Introductory remarks
In the previous sections, it was concluded that the Directive’s rules provide

discriminatory treatment. However, for the sake of completeness, it seems appropriate to
assess whether these rules are also restrictive and, thus, not compliant with the
fundamental freedoms. In fact, if the analysis carried out in the previous sections could
not hold true and the GloBE rules were not found to be discriminatory, then it could still
be possible to maintain that the Directive unlawfully restricts the freedom of
establishment.

As pointed out in the literature, the discrimination-based analysis is the primary
applicable criterion, but then the restriction-based approach should apply>’. The
following analysis, therefore, will investigate the Directive’s rules from such a

perspective.

57 According to F. Vainstendael, General Report on the Fundamental Freedoms and National
Sovereignty in the European Union, in EU freedoms and taxation: EATLP Congress, Paris 3-5
June 2004, supra note 390, q at sec. 2.1.2.2.4.

However, others are of the opinion that the Court does not apply the restriction-based approach
in direct tax matters anymore. In fact, full double taxation has been accepted by the ECJ in
following decisions (like the already-mentioned Columbus Container) and, in the Authors’
opinion, there is nothing more restrictive-obstructive to the fundamental freedoms than double
taxation (see P. J. Wattel, General EU Law Concepts and Tax Law, in Terra/Wattel - European
Tax Law, supra note 380, q at sec. 3.2.7.1.).
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In other words, this section will assess whether the Directive’s rules determine unlawful
restrictions on the freedom of establishment in case they were found not to discriminate
between certain secondary establishments. In this regard, the literature does not bring
further support, besides holding that the Court’s words “liable to hinder or make less

attractive’’>

are wide enough to cover both discrimination and non-discriminatory
restrictions®’®. To this end, the subsequent sections will refer to the already-mentioned
EC]J decisions (chapter 3, at section 3.3.4.), following and highlighting their substance,
which is focused on the relevance of the internal market and its fundamental freedoms.
In other words, in light of the internal market’s role, it will be assessed whether the taxing
measures at hand cause the splitting up of the internal area into several domestic markets,
thereby constituting an unlawful barrier to entering or exiting such domestic markets>’’.
Although controversial, such approach should also apply in direct tax matters, even if not
every tax would impose an unlawful restriction on the internal market but only those that
determine such relevant and serious negative restrictive effects on the fundamental

freedoms and - thus - on the internal market.

4.1.2.3.1. The restriction-based approach vis-a-vis the global minimum
taxation

Despite the critical views of some scholars and the uncertain case law, for the mentioned
reasons, it is relevant to apply the restriction-based approach to the global minimum
taxation rules. As a consequence, one should assess whether the Directive’s provisions
may deter a company from setting up entities in other Member States and, thus, from
carrying on its activities through such subjects®’8. In fact, if these rules prohibit, impede

or render the exercise of the fundamental freedoms less attractive, they must be regarded

575 See, e.g., ECJ, 30 Nov. 1995, case C-55/94, Gebhard, at para. 37; ECJ, 9 March 1999, case C-
212/97, Centros, at para. 34; ECJ decision Test Claimants in the FII Group Litigation at para.
132; ECJ, at para. 3 Feb. 2021, case C-555/19, Fussl, at para. 49.

576 According to M. Dahlberg, Direct Taxation in Relation to the Freedom of Establishment and
the Free Movement of Capital, supra note 348, ch. 11, at sec. 3.7.1.

577 According to A. Cordewener, The Prohibitions of Discrimination and Restriction within the
Framework of the Fully Integrated Internal Market, in EU freedoms and taxation: EATLP
Congress, Paris 3-5 June 2004, supra note 344, 9 at sec. 2.1.1.

578 See the Marks & Spencer decision, at para. 32 et seq.; similarly, ECJ, 23 Feb. 2006, case C-
471/04, Keller Holding, at para. 35 and Bosal decision, at para. 27.
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as obstacles to the internal market that clash with the Treaties’ provisions®’?. To be more
precise, the ECJ held that a given legislation that is likely “to hinder the exercise of
freedom of establishment by ... companies, dissuading them from establishing, acquiring
or maintaining a subsidiary in a Member State in which the latter is subject to such a level
of taxation” constitutes “a restriction on freedom of establishment within the meaning of
Articles 43 EC and 48 EC” (Cadbury Schweppes decision, at para. 46).

Given that, in light of the effects that the IIR triggers in the hands of the subject-to-tax
UPEs, it seems possible to conclude - prima facie - that the relevant rules hinder the
exercise of the freedom of establishment. As pointed out, in fact, the top-up tax due with
respect to the CEs located in certain Member States (i.e. LTJs) clearly dissuades the
subject-to-tax entities from carrying on businesses therein, thus determining unlawful
restrictions to the internal market.

If one were to opt for a more radical approach, it could also be possible to add that, for
such restrictions to be unlawful, they should render the exercise of a fundamental freedom
almost impossible. In fact, as pointed out, it may be difficult to find a tax measure that
does not restrict a given fundamental freedom. However, to prevent a general conclusion
that every tax is unlawful because it has restrictive effects, one could maintain that only
restrictions that almost impede the exercise of a fundamental freedom ought to be
incompatible with the Treaties’ provisions.

Given that, the Directive’s rules seem to fit perfectly into these scenarios. More
specifically, it has already been shown that the Directive, although it applies indistinctly
to domestic and cross-border situations, still provides a higher tax burden in the hands of
a non-low-taxed UPE owning LTCEs located in other Member States (see section 4.1.2.2.
et seq.).

Similarly, if one assumes that the UPE is low-taxed and that it owns resident and non-
resident LTCEs, the [IR will apply with reference to both circumstances. However, in the
first-mentioned case, the higher taxation occurs in purely internal scenarios, which - as
such - do not involve the fundamental freedoms; conversely, in the latter case, cross-
border situations (i.e. the non-resident entities) will trigger such higher taxation, thus

involving the freedom of establishment.

57 See, e.g., the Deutsche Shell decision, at para. 28.
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In light of the above, if one were to apply the restriction-based approach, the conclusion
that would likely be reached is that the Directive — at least in these scenarios — does hinder

the exercise of the UPE’s freedom of establishment®®°

. As a matter of fact, the controlling
entity will be deterred from carrying on its activity through secondary establishments in
LTJs, which will trigger the IIR top-up tax.

For these reasons, it seems possible to conclude - prima facie - that the Directive does
provide a restriction of the UPE’s freedom of establishment in other Member States that
are LTJs. It also seems possible to hold that the ultimate goal of the global minimum tax
is to tax the LTCEs located in LTJs, thus preventing the in-scope groups from carrying
on activities in such jurisdictions: if that were not the actual aim of these rules, then it
would be difficult to justify such minimum taxation.

To put it differently, if the GloBE rules did not aim to prevent the in-scope groups from
carrying on activities in LTJs through secondary establishments, then there would be no
need to impose a top-up tax in such cases. The rules at hand aim - de facto - to annul the
effects that LTJs provide to the CEs therein located: the application of the minimum tax,
in fact, erases the benefits of the low taxation, bringing the in-scope groups to either pay
the top-up tax or to leave such LTJs in order to prevent the application of the minimum
tax.

Opting for a stricter approach, it is also clear that the IIR, which applies in the hands of
the UPE, can almost determine the complete erosion of the controlling entity’s profits,
thus having the effect of - almost - impeding the free exercise of the right of establishment.
To this end, one can assume the following scenario: a non-low-taxed UPE, which has 100
of profits, owns a LTCE. Suppose the IIR top-up tax that the UPE has to bear with regard
to its secondary establishment amounts to 90, the UPE’s profits could be almost
completely eroded. If one assumes that the IIR top-up tax is 110, the UPE would indeed
suffer a loss because of its secondary establishments. Instead, if the same UPE has 100 of
profits and does not own LTCEs, it would not bear any IIR top-up tax, and no reduction

of its profits or even losses should occur therefore.

580 It has already been highlighted that, in this regard, no tertium comparationis seems necessary.
Hence, every restriction of cross-border scenarios ought to clash with the fundamental freedoms.
It follows that, in the assumed case, it is immaterial that the IIR is triggered also by the LTCEs
located in the same Member State of the UPE. What matters from the restriction-based approach
is that the exercise of the right of establishment in another Member State is hindered by the top-
up tax.
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It follows that, in the first scenario, the UPE would not only be deterred from having
secondary establishments in EU LTJs, but it could also have significant negative effects
as a consequence of the top-up tax due for such LTCEs. Hence, that UPE would probably
no longer carry on any activity in that Member State (LTJ).

For these reasons, it seems correct to maintain that the rules under investigation can
determine critical restrictive effects on the UPE’s fundamental freedoms, thereby
clashing with the Treaties’ provisions®!.

The same conclusion holds true even if one assumes that the UPE is a LTCE, thus
triggering the IIR top-up tax itself. In fact, it would still be subject to higher taxation with
regard to the non-resident LTCEs, thus being deterred from carrying on activities in EU
LTJs in violation of the freedom of establishment provision.

Nevertheless, the conclusion is not different assuming that the UPE is a low-taxed entity,
owning both resident and non-resident LTCEs. On the one hand, it will be subject to the
IIR top-up tax with regard to itself and the resident LTCEs; on the other hand, it will bear
the IR with regard to the non-resident LTCEs: the first scenario refers to a purely internal
situation, which does not involve the freedom of establishment; but the latter scenario
does concern cross-border situations. Hence, while in the former case, there should not
arise any incompatibility with the Treaties’ fundamental freedoms, the latter scenario
seems critical. In fact, the secondary establishments located in Member States that are
LTJs will trigger the IIR top-up tax in the hands of the UPE, thus deterring it from
exercising any activity therein.

In other words, when the UPE exercises its right of establishment in low-tax Member
States, it will bear more burdensome taxation, which is liable to hinder, restrict, make less
attractive or — in certain cases — also de facto impede the exercise of its freedom of
establishment. Thus, these restrictions are not compliant with the internal market’s
rationale.

To put it differently, the EU aims to guarantee an “area without internal frontiers in which
the free movement of goods, persons, services and capital is ensured in accordance with
the provisions of the Treaties” (Article 26(2) of the TFEU). However, the IIR top-up tax
determines such negative effects that clash with the freedom of establishment, thus being

liable to affect the internal market.

581 To this effect, see the already-mentioned Berlington decision.
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That said, following the Court’s words in the Gebhard decision®®?, in order to be lawful
a national measures liable to hinder or make less attractive the exercise of fundamental
freedoms guaranteed by the Treaty must fulfil four conditions: they must be applied in a
non-discriminatory and non-restrictive manner; they must be justified; they must be
suitable for securing the attainment of the objective pursued; and they must not go beyond
what is necessary in order to attain it (see para. 37).

In light of the foregoing, assuming that the Directive applies in a non-discriminatory
manner, the unlawful restrictions thereby determined might be justified and
proportionate. If not, the Court could invalidate provisions (in this regard, see chapter 5,
at section 5.2. et seq.) on the grounds of their incompatibility with the fundamental

freedom of establishment.

4.1.2.3.2. Restrictions vis-a-vis secondary law

Although it has already been argued that primary law ought to be respected by the EU
legislator as well as by the Member States (see chapter 3, section 3.2. et seq.), for the sake
of the current investigation it seems relevant to make reference to the Court’s decisions
that involved non-discriminatory restrictive secondary laws. In fact, one could doubt that
a secondary legislation, that applies throughout the EU, determines any restrictive effect,
thus not complying with the fundamental freedoms.

In this regard, some scholars, for instance, are of the opinion that the Union legislature is
only bound by the obligation not to discriminate; others maintain that the discrimination-
based approach is dominant; some others argue that both the discrimination-based
approach and the restriction-based one apply differently to Union acts as well as to
Member States™>%,

Given that, the current investigation agrees with Mortelmans, who maintains that there
should be no reason to interpret the Treaties’ prohibitions in a different way as a

consequence of the addressee's identity>®*. In fact, as already stressed (see chapter 3, at

82 ECJ, 30 Nov. 1995, case C-55/94.

583 For an in-depth analysis of such positions, see R. Szudoczky, The Sources of EU Law and
Their Relationships: Lessons for the Field of Taxation, supra note 217, ch. 7, at sec. 7.4.4.2. (ii).
384 K. Mortelmans, The Relationship between the Treaty Rules and Community Measures for the
Establishment and Functioning of the Internal Market — towards a Concordance Rule, 39
Common Market Law Review, supra note 228, q at sec. 4.1.4.
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section 3.2. et seq.), the Treaties’ provisions on the fundamental freedoms ought to apply
to the EU legislator and the Member States alike.

It follows that even if a uniform measure, such as the Directive at issue, seems — from a
formal point of view — incapable of partitioning the internal market, it still can determine
such detrimental effects®>. In this regard, for instance, the ECJ concluded that a directive
constituted a barrier to intra-EU trade because it determined additional costs to certain
imports, although it applied uniformly throughout the EU*, Such secondary law, hence,
determined an unlawful restriction on the free movement of goods, in violation of the
Treaties’ provisions.

Other cases involved secondary legislation outlawing the sale of certain goods. Even if
they did not partition the internal market, they constituted a barrier (i.e. a restriction) to
the free movement of goods®®’.

In light of the foregoing, it seems reasonable to conclude that even though the rules at
hand originate from a secondary legislation that applies uniformly within the EU, they
are not immune from the judicial review aiming to assess whether they are compliant with
the Treaties' fundamental freedoms.

That proven, it has been extensively argued against the compatibility of the overall
mechanism provided by the Directive at hand, which severely restricts the UPE’s freedom
of establishment. Therefore, it seems correct to conclude that the Directive as such is not
compliant with Article 49 TFEU, because of the unlawful restrictive effects that it

determines. For this reason, it should be invalidated unless justified (see section 4.1.5.3.).

4.1.3. Brief remarks: the global minimum taxation vis-a-vis the right to
property

Before analysing the possible justifications underlying the Directive’s discriminatory and

restrictive effects, it seems appropriate to briefly point out the following.

385 According to R. Szudoczky, supra note 217, ch. 7, at sec. 7.4.4.2. (i)(b).

386 See, e.g., ECJ, 9 Aug. 1994, case C-51/93, Meyhui.

387 See, e.g., ECJ, 14 July 1998, case C-284/95, Safety Hi-Tech; ECJ, 14 July 1998, case C-341/95,
Bettati; ECJ, 14 Dec. 2004, case C-434/02, Arnold Andre; ECJ, 14 Dec. 2004, case C-210/03,
Swedish March; ECJ, 12 July 2005, joined cases C-154/04 and C-155/04, Alliance for Natural
Health.
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The previous sections have analysed the relationship, and possible clashes, between the
Directive, with its rules, and the primary laws contained in the EU Treaties. Among
primary laws (see chapter 3, section 3.1.), there is also the Charter of Fundamental Rights
of the European Union (from now on, CFR)**®, which seems to be herein relevant.
Although it is not the aim of the current investigation, for the sake of completeness, it is
worth highlighting what the CFR provides. Specifically, Article 17 of the Charter states
that

everyone has the right to own, use, dispose of and bequeath his or her lawfully acquired
possessions. No one may be deprived of his or her possessions, except in the public
interest and in the cases and under the conditions provided for by law, subject to fair
compensation being paid in good time for their loss. The use of property may be regulated

by law in so far as is necessary for the general interest®®.

As clarified by the “Explanations relating to the Charter of Fundamental Rights”, this is
a key right and is common to all European constitutions, as recognised also by ECJ>*°.

Then, such right is based on Article 1 of the Protocol to the European Convention on

Human Rights (hereinafter, ECHR)>!, which provides that

(1) Every natural or legal person is entitled to the peaceful enjoyment of his possessions.
No one shall be deprived of his possessions except in the public interest and subject to

the conditions provided for by law and by the general principles of international law.

58 For an overview of the CFR, see K. Lenaerts et al., EU Constitutional Law, supra note 93, ch.
25, at sec. 25.005 et seq. With regard to tax matters, see P. Pistone, The EU Charter of
Fundamental Rights, General Principles of EU Law and Taxation, in Terra/Wattel - European
Tax Law (S. Douma et al. eds., Wolters Kluwer 2022).

58 Emphasis added. See further comments in R. Sapienza, La Tutela Generale Del Dritto Di
Proprieta Nel Diritto Europeo. Dalla CEDU Alla Carta Europea, in Carta dei diritti
fondamentali dell’Unione europea (R. Mastroianni et al. eds., Giuffré 2017).

590 See, e.g., ECJ, 13 Dec. 1979, case C-44/79, Hauer.

391 See K. Lenaerts et al., supra note 93, ch. 25, at sec. 25.013 et seq.; The European Convention
on Human Rights: A Commentary, pt. 111, at art. 1 (W. A. Schabas ed., Oxford University Press
2015).
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(2) The preceding provisions shall not, however, in any way impair the right of a State to
enforce such laws as it deems necessary to control the use of property in accordance with

the general interest or to secure the payment of taxes or other contributions or penalties®?.

Since Article 52(3) CFR provides that “in so far as this Charter contains rights which
correspond to rights guaranteed by the Convention for the Protection of Human Rights
and Fundamental Freedoms, the meaning and scope of those rights shall be the same as
those laid down by the said Convention”, one can conclude that the CFR safeguards the
properties of both natural and legal entities™.

Finally, it is worth stressing that, the acquired possessions that are safeguarded under
Article 17(1) CFR, are assets of economic value®®*, i.e. movable and immovable
properties®”, of every subject.

In light of the above, it is possible to maintain that, if the holder loses the right of
ownership (formally or de facto®®®), then he or she will be deprived of his or her

possessions>’

. Unless such deprivation has been carried on in the public interest, subject
to the conditions provided for by the law, and by the general principle of international
law (see Article 1 of the Protocol of the ECHR), it ought to be unlawful.

Given that, if one goes back to the previous question concerning the compatibility of the
Directive’s rules with the CFR (and, consequently, the ECHR), the following issues seem
to arise. As already pointed out, under the IIR, the UPE might have to bear the top-up tax
with regard to its LTCEs (see Article 5 of the Directive). Assuming that, in the same fiscal
year, the UPE has 100 of profits and the IIR top-up amounts to —e.g. — 100, the controlling

entity’s profits would be set to zero. If one assumes an IIR top-up tax of 110 or even

592 Emphasis added.

393 As highlighted in the literature with regard to Article 1 ECHR that implements Article 17 CFR,
“it is the only right in the Convention and the Protocols where the protection is formally extended
to corporate bodies” (The European Convention on Human Rights: A Commentary, supra note
591, pt. I11, at p. 969.

5% See Buropean Court of Human Rights, 26 June 1986, case of van Marle and Others v. the
Netherlands, at para. 41

5% For further details on the ECHR, see The European Convention on Human Rights: A
Commentary, supra note 591, pt. I11, at p. 969 et seq.

3% See European Court of Human Rights, 27 May 2010, case of Sarica and Dilaver v Turkey, at
para. 38 et seq.

397 See European Court of Human Rights, 9 Dec. 1994, case of The Holy Monasteries v Greece,
at para. 56 et seq.
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more, the UPE will suffer a loss, with relevant consequences on its assets. In fact, not
only would the UPE lose its profits, but it would likely have to reduce its assets in order
to pay the sum of the top-up tax due. Therefore, such rules might eventually determine a
deprivation of the legitimate UPE’s possessions, prevented under Article 17 CFR.

To this end, one could follow the European Court of Human Rights’ Krayeva v. Ukraine
decision and maintain - accordingly - that the IIR top-up tax “will in principle constitute
interference with the right guaranteed by the first section of Article 1 of Protocol No. 1
to the Convention, as it deprives the person concerned of an item of property, namely the
sum that has to be paid”. In fact, the subject-to-tax entity will be under an obligation to
pay the IIR so it cannot be disputed that such company will incur in further expenses and
will likely face future losses (see para. 23)>%.

As a consequence, in light of the possible restrictive effects on the subject-to-tax entity’s
right to property, doubts can be raised with regard to the compatibility of the taxing rules
at hand with Article 17 CFR>.

However, it is necessary to stress that a “public interest” justification could make the

rules’ negative effects admissible (see Article 17 CFR)%. In this regard, it would be

5% European Court of Human Rights, 13 Apr. 2022, case of Krayeva v. Ukraine.

39 See European Court of Human Rights, 28 Apr. 2008, case of Burden v. the United Kingdom,
stated that “taxation is in principle an interference with the right guaranteed by the first paragraph
of Article 1 of Protocol No. 1, since it deprives the person concerned of a possession, namely the
amount of money which must be paid” and that “the issue is nonetheless within the Court's
control, since the correct application of Article 1 of Protocol No. 1 is subject to its supervision”
(para. 59).

00 In this regard, the European Court of Human Rights held that “because of their direct
knowledge of their society and its needs, the national authorities are in principle better placed
than the international judge to appreciate what is ‘in the public interest’. Under the system of
protection established by the Convention, it is thus for the national authorities to make the initial
assessment both of the existence of a problem of public concern warranting measures of
deprivation of property and of the remedial action to be taken ... Here, as in other fields to which
the safeguards of the Convention extend, the national authorities accordingly enjoy a certain
margin of appreciation. Furthermore, the notion of ‘public interest’ is necessarily extensive. In
particular, as the Commission noted, the decision to enact laws expropriating property will
commonly involve consideration of political, economic and social issues on which opinions
within a democratic society may reasonably differ widely. The Court, finding it natural that the
margin of appreciation available to the legislature in implementing social and economic policies
should be a wide one, will respect the legislature’s judgment as to what is ‘in the public interest’
unless that judgment be manifestly without reasonable foundation. In other words, although the
Court cannot substitute its own assessment for that of the national authorities, it is bound to review
the contested measures under Article 1 of Protocol No. 1 (P1-1) and, in so doing, to make an
inquiry into the facts with reference to which the national authorities acted” (case of James and
Others v. The United Kingdom, at para. 46).

208



necessary to “strike a fair balance between the general interest of the community and the
individual’s fundamental rights”®’!. In this regard, it is possible to argue that violations
of EU fundamental rights and freedoms, as a consequence of a tax levy that aims to tackle
certain groups of companies and to ensure that they pay a fair share of tax (see Recital
no. 2 of the Directive), should not be allowed (see further comments in section 4.1.5.2. et
seq.). In fact, the former rights ought to prevail over the Directive’s ultimate goal, which

should not be considered of public interest and, therefore, liable to overcome the right to

property®%2.

For these reasons, it seems unlikely that the rules at issue, which are likely to clash with
Article 17 CFR, can be justified accordingly. Still, if justifiable, the rules should be

603 Again, as it will be argued - although - in a different context (see section

proportionate
4.1.6.), the violations of the fundamental freedoms and rights, determined by the
Directive’s rules, do not seem proportionate to the aim pursued: not only such tax levy
can be excessive, as shown before; but there appear to be other more suitable (thus, less
restrictive) taxing rules that are able to collect such levy on the in-scope groups without
determining such negative effects (see section 4.1.7.). For this reason, the IIR rules are
unlikely to be found proportionate.

However, assuming that the IIR causes a deprivation of the UPE’s assets, that a “public
interest” justification could be found, and that such rules are proportionate to pursue their
aim, it would not be enough to preserve the such provisions. In fact, Article 17 CFR states
that a fair compensation is due as a consequence of the suffered losses. However, the
Directive does not provide any compensation.

Therefore, assuming that the Directive’s rules determine - de facto - a deprivation of the
subject-to-tax entity’s assets and that it may be justified by public interest, they do not

provide any fair compensation. For this reason, one comes to the conclusion that — at least

891 The mentioned Krayeva v. Ukraine decision, at para. 24.

892 In fact, the Court maintained, among others, that the following are public interests within the
meaning of this provision: prevention of tax evasion, the prevention of collusive practices and the
protection of the public purse (see European Court of Human Rights, Guide on Article 1 of
Protocol No. 1 to the European Convention on Human Rights 9 at sec. 131 (Aug. 2022).). Such
justifications have a general value and relevance that can prevail over the right to property, unlike
the global minimum taxation that lacks such value.

803 See European Court of Human Rights, 12 Nov. 2013, case of Pyrantiené v. Lithuania, at para.
39 et seq.
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in the supposed case — the rules at hand may clash with the right to property guaranteed
under the CFR and ECHR.

In this context, it is worth stressing that Article 1(2) of the Protocol to the ECHR provides
that the right of property provision shall not impair the right of a State to enforce laws
necessary to secure the payment of taxes. Although such reasoning will be investigated
in the justification’s section (see section 4.1.5.3.), it seems possible to state that the IIR
top-up tax cannot be covered by such provision. In fact, the negative consequences on the
UPE’s right of property are the outcome of the global minimum taxation: the IIR, with its
detrimental consequence, does not represent a mechanism useful to collect or secure the
payment of a given tax, which — in light of Article 1(2) of the Protocol to the ECHR —
could have been justified. The IIR, as a matter of fact, is itself a tax, and — as such — should
not be covered by Article 1(2) of the Protocol to the ECHR.

It follows from the above that, if the previously-mentioned conclusions are correct, the
Directive’s rules ought to clash also with the CFR. Such incompatibility with a primary
law may allow the ECJ, on the one hand, to conclude for the — at least partial — invalidity
of the national implementing legislation that will transpose these rules into domestic
provisions; but, on the other hand, the ECJ could also declare the — at least partial —
invalidity of the Directive for the already-mentioned reasons, as the Court did in the recent

Orde van Viaamse decision®®*.

4.1.4. Summary and preliminary conclusions

To sum up the foregoing, it is important to begin by recalling the aim of the current
investigation. The purpose of this analysis, in fact, is to assess whether the Directive on
global minimum taxation provides rules that are compliant with the Treaties’ fundamental
freedoms. To this end, the current study has assumed the separate entity approach:
although the Directive applies with regard to certain groups of companies, the liable-to-
tax subjects are specific entities. Therefore, in line with the ECJ case law, one has to

assess whether the rights of such entities have been unlawfully breached.

604 See ECJ, 8 Dec. 2022, case C-694/20. For more comments, see M. Stober, The Charter of
Fundamental Rights and EU Tax Directives, EC Tax Review (2023).
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That said, the main rule that has been investigated is the IIR, which primarily applies in
the UPE's hands. Then, the relevant fundamental freedom has been identified, and it is
the freedom of establishment. In light of such rules, it was maintained that Article 5(1) of
the Directive provides for direct discrimination against cross-border situations as long as
it provides that only the LTCEs that are located in a Member States other than the UPE’s
will trigger the application of the IIR top-up tax at the level of the latter entity.

Then, it has been stated that Article 5(2) of the Directive seemed to have solved such
direct discriminatory treatment against cross-border situations because it provides for the
application of the IIR also to the CEs located in the same Member State of the UPE as
well as to large-scale domestic groups. However, although direct discrimination seems to
have disappeared because of Article 5(2) of the Directive, the application of such rule still
determines covert discrimination against cross-border situations. As shown, in fact, a non-
low-taxed UPE (which — consequently — is not located in a LTJ) will still bear the IIR
top-up tax only with regard to the LTCEs that — as a consequence - are located in Member
States other than the UPE’s.

In such a case, by employing the ETR, which is the criterion that triggers the application
of the IIR top-up tax, the Directive does discriminate — in the mentioned circumstances —
against cross-border situations. In this regard, the widening scope of application of the
rules to large-scale domestic groups and domestic CEs has not overcome such issues.
Nonetheless, assuming that there are no overt or covert discriminations, it has been argued
that the Directive restricts the UPE’s freedom of establishment. In fact, when the I1IR
applies in the hands of the UPE with regard to the LTCEs located in other Member States,
it makes the exercise of any activity through such secondary establishments less attractive
and, in certain cases, almost impossible.

Therefore, as long as the Directive’s rules seriously restrict the right of establishment of
UPE, they clearly clash with the Treaties’ provisions, and thus — most importantly — with
the internal market®®,

However, the majority of scholars do not completely agree with such conclusions. A
reason for such discrepancy may be that the scholars have taken a different perspective,

which is the in-scope groups’ one, unlike in the current investigation, in which it has been

605 For an in-depth analysis of the relationships between taxation and the internal market, see G.
Bizioli, Building the EU Tax Sovereignty: Lessons from Federalism, 14 World Tax Journal, supra
note 393, q at sec. 2 et seq.
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adopted the separate entity approach. Since the analyses have been carried out from
different perspectives, the final outcomes are (maybe, unsurprisingly) different.
However, it is worth stressing that, in certain circumstances, the ECJ case law has not
been completely clear, thereby not allowing to reach more solid conclusions. Nonetheless,
such uncertainty allows us to reach alternative (still convincing, in the Author’s opinion)
conclusions like the ones previously outlined.

That said, it is necessary to investigate whether the raised issues may be justified in light

of the ECJ case law.

4.1.5. Possible justifications: introduction

In the previous sections, it was concluded that the Directive covertly discriminates against
cross-border situations, thus clashing with UPE’s freedom of establishment.
Nevertheless, it was held that such rules also provide restrictions on the UPE’s
fundamental freedom.

In light of such a conclusion, it was pointed out that a justification could be invoked to

validate these rules®®®

, and the current section will investigate accordingly. To this end, it
is necessary to follow the ECJ case law®"’,

In this regard, some scholars have highlighted that, according to the previous case law of
the Court, discriminatory tax measures could only be justified by public interests listed in
the TFEU, and measures indistinctly applicable could also be validated by the unwritten
so-called rule of reason test; but that more recent case law applied the rule of reason test
to both discriminatory and restrictive measures®®,

To this end, it is worth pointing out that the rule of reason test represents an autonomous
system of justifications, developed by the ECJ starting from the Cassis de Dijon

609

decision™”, applicable to measures that restrict the exercise of the fundamental

606 C. Bernard, The Substantive Law of the EU: The Four Freedoms, supra note 342, ch. 12, at
sec. A.

607 See the analysis carried out in P. J. Wattel, General EU Law Concepts and Tax Law, in
Terra/Wattel - European Tax Law, supra note 380, 9 at sec. 3.2.2.

08 According to S. Hindelang, The Free Movement of Capital and Foreign Direct Investment,
supra note 300, ch. VI, at sec. 6(a); P. J. Wattel, supra note 380, 9 at sec. 3.2.7.1.

699 See ECJ, 20 Feb. 1979, case C- 120/78.
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freedoms®!?. Its rationale is to complement the justifications provided by the Treaty
which, in circumstances such as tax law, might be less applicable®!!.
For these reasons, the following investigation will involve - first of all - the justifications

provided by the Treaties and then will analyse the rule of reason test.

4.1.5.1. Justifications provided by the TFEU
Starting with the Treaties’ provisions, Article 52 TFEU puts forward three justifications:

it allows a derogation to the freedom of establishment in case of “public policy, public
security and public health”. Such justifications must be interpreted in a restrictive manner,
and are effective if evidence of the need to derogate on such grounds is put forward®!2.
That said, it is apparent that the Directive at issue concerns neither the field of public
health®'® nor public security. The Directive’s rules involve companies and their taxation,
not the individuals or their health and conducts®'®. Therefore, such justifications cannot
be invoked in these circumstances.

The public policy justification, instead, might be herein relevant. The Court, in fact, has
maintained — for what might be herein useful®'> — that restrictive measures willing to
protect creditors from the risk of fraudulent bankruptcy, are not covered by Article 52
TFEU®!S; and that the need to combat frauds might fall within the scope of Article 52
TFEU®!. While the first scenario seems irrelevant for the current purpose, the second one
could be.

In this regard, it has already been stressed (see chapter 2, at section 2.3.) that the Directive
aims to impose a minimum level of taxation on the in-scope groups, regardless of the fact
that such groups carry on abusive practices. Therefore, even such justification seems

immaterial in the context of the global minimum taxation rules.

610 According to G. Bizioli, 1l Processo Di Integrazione Dei Principi Tributari Nel Rapporto Fra
Ordinamento Costituzionale, Comunitario e Diritto Internazionale, supra note 232, ch. I11, at sec.
8.2; G. Bizioli, I Principi Di Non Discriminazione Fiscale in Ambito Europeo e Internazionale,
in Principi di diritto tributario europeo e internazionale, supra note 341, 9 at sec. 3.4.

811 According to P. Pistone, Diritto Tributario Europeo, supra note 342, pt. 1L, at sec. 3.3.5.1.

612 C. Bernard, The Substantive Law of the EU: The Four Freedoms, supra note 342, ch. 12, at
sec. B(1).

613 See Id. ch. 12, at sec. B(3).

614 According to Id. ch. 12, at sec. B(2.2).

815 For other cases involving legal entities, see Id. ch. 12, at sec. B(2.3).

616 See ECJ, 9 March 1999, case C-212/97, Centros, at sec. 34.

617 See ECJ, 10 July 1986, case C-78/85, Segres, at sec. 17.
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Furthermore, it is worth noting that the ECJ held that restrictive measures justified by
pure fiscal reasons are not covered under Article 52 TFEU because they are not therein
listed®'®. For this reason, the Court rejected the “loss of revenue” as a public policy
justification.

As the ECJ held in the de Lasteyrie decision,

diminution of tax receipts cannot be regarded as a matter of overriding general interest
which may be relied upon in order to justify a measure which is, in principle, contrary to
a fundamental freedom (...) Therefore, a simple loss of receipts suffered by a Member
State because a taxpayer has moved his tax residence to another Member State, where the
tax system is different and may be more advantageous for him, cannot in itself justify a

restriction on the right of establishment (para. 60)

In light of the above, one could reach the conclusion that the Directive’s restrictive rules
should not be justified on the ground that they pursue a (pure) fiscal goal, namely the levy
of a global minimum tax to prevent Member States from losing tax revenues®!®.

In conclusion, for all the above-mentioned reasons, it seems correct to conclude that the

Directive’s rules cannot be justified according to Article 52 TFEU.

4.1.5.2. Other justifications elaborated by the ECJ: the rule of reason
test
The ECJ has developed further justifications which can allow a restriction of the

fundamental freedoms. In fact, with its “rule of reason test”, the Court held that other

justifications of public interest, general interest or imperative requirements, which

618 See, e.g., 16 July 1998, case C-264/96, ICI, at para. 28; ECJ, 21 Nov. 2002, case C-436/00, X
and Y, at para. 50; the Bosal decision, at para. 42; ECJ, 6 Nov. 2003, case C-243/01, Gambelli, at
para. 61.

619 To be more precise, the correct statement would be that, by implementing the minimum tax,
the Member States will gain further taxes since subject to tax will also be non-resident CEs, which
would have never been therein taxed under the traditional residence-based and source-based
taxing rules. Therefore, it is more accurate to conclude that the loss of revenue justification,
although rejected by the Court, should not be herein relevant in any case because the Member
States will only have an increase of revenue as a consequence of the Directive’s rules and indeed
will not have any loss.
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represent “certain national interests, ... are worthy of protection and should take
precedence over the free movement provisions” %2,

In this regard - among others®?! - the Court accepted the following justifications: the
coherence of a scheme of taxation®??, protecting a balanced allocation of taxing power
between Member States®?, the balanced allocation of taxing power between Member
States®?*, the need to ensure an effective allocation of taxes®?, the effectiveness of fiscal

626 and the preventions of abusive practices such as tax evasion and

supervisions
avoidance®®’. Conversely, restrictive measures justified by the lack of tax
harmonisation®?® or by the loss of tax revenues®” have been rejected by the Court°,

With specific reference to the freedom of establishment, some scholars have maintained
that the most appropriate justifications are the ones on the prevention of abuse, the

preservation of fiscal coherence, and the effectiveness of fiscal supervision®!,

620 C, Bernard, supra note 342, ch. 12, at sec. D(1). See also G. Bizioli, I/ Processo Di Integrazione
Dei Principi Tributari Nel Rapporto Fra Ordinamento Costituzionale, Comunitario e Diritto
Internazionale, supra note 232, ch. 111, at sec. 8.3; G. Bizioli, I Principi Di Non Discriminazione
Fiscale in Ambito Europeo e Internazionale, in Principi di diritto tributario europeo e
internazionale, supra note 341, q at sec. 3.4. For an in-depth analysis of the case law, see M.
Dahlberg, Direct Taxation in Relation to the Freedom of Establishment and the Free Movement
of Capital, supra note 348, ch. 5, at sec. 5.2; L. Hinnekens, Basis and Scope of Public Interest
Justification of National Tax Measures Infringing Fundamental Treaty Freedoms, in EU
freedoms and taxation: EATLP Congress, Paris 3-5 June 2004, 9 at sec. 3 (F. Vanistendael & A.
Cordewener eds., IBFD 2006); P. Pistone, Diritto Tributario Europeo, supra note 342, pt. 11, at
sec. 3.3.5.3.

21 Further justifications, although not relevant for the current purpose, are investigated in C.
Bernard, supra note 342, ch. 12, at sec. D(2); K. Lenaerts et al., EU Constitutional Law, supra
note 93, ch. 7, at sec. 7.072.

622 See, e.g., the Eurowings decision, at para. 19 et seq.

623 See, e.g., ECJ, 17 Sep. 2009, case C-182/08, Glaxo Wellcome, at para. 88.

624 See, e.g., the Marks & Spencer case, at para. 51.

625 See, e.g., ECJ, 3 Oct. 2006, case C-290/04, FKP Scorpio, at para. 35.

626 See, e.g., ECJ, 28 Oct. 1999, case C-55/98, Bent Vestergaard, at para. 23.

627 See, e.g., the Avoir fiscal decision, at para. 25 and the Cadbury Schweppes decision, at para.
51. However, the Court held that “a general presumption of tax avoidance or fraud is not sufficient
to justify a fiscal measure which compromises the objectives of the Treaty” (ECJ, 9 Nov. 2006,
case C-433/04, Commission v. Belgium, at para. 35).

28 See the Avoir fiscal decision, at para. 24

629 See, e.g., the ICI decision, at para. 28; the Saint-Gobain decision, at para. 50; the
Metallgesellschaft decision, at para. 59; the Lankhorst decision, at para. 36; ECJ, 11 March 2004,
case C-9/02, de Lasteyrie, at pra. 59.

630 According to P. Pistone, Diritto Tributario Europeo, supra note 342, pt. 11, at sec. 3.3.5.3.2.
831 According to M. Dahlberg, Direct Taxation in Relation to the Freedom of Establishment and
the Free Movement of Capital, supra note 348, ch. 5, at sec. 5.1.
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That said, in order to assess whether some of these justifications can be applied in the
current scenario, one should - first of all - recall the Directive’s scope: imposing a
minimum taxation level on certain groups. For this reason, assuming that the Directive
provides discriminatory or restrictive measures, it cannot be justified on the grounds of
the prevention of abusive practices. Such justification, in fact, is not relevant in this
context because it is not compatible with the Directive’s goal, which is the imposition of
a minimum taxation and not to prevent abuses.

With regard to the fiscal cohesion, it has been recalled as a valid justification for
restrictive rules, and it has been defined as a reason that underlines the will to keep the
tax treatment of cross-border situations in line with the domestic fiscal policy. The
purpose is to allow restrictive rules whose aim is to prevent that the exercise of a given
fundamental freedom determines unequal tax treatments in the hands of the same
subject®2,

For this reason, such justification cannot be invoked in this context: the Directive’s rules
do not introduce a tax necessary to “preserve the coherence of”’®* neither national nor the
EU system (which, in tax matters, does not exist yet). It simply provides a minimum level
of taxation on the in-scope groups, and - eventually - has the effect of putting cross-border
situations in a worse scenario than purely national and other cross-border ones. Hence,
the Directive does not deal with the cohesion of a given tax system®*,

Similarly, the effectiveness of fiscal supervision does not seem to be relevant in this
context because the Directive at hand does not introduce measures necessary to ascertain,

“clearly and precisely”®*>

, an entity's cost or income. Again, the rules under investigation
provide a tax that applies to certain groups, thus not embedding supervisory legislation.

Concerning the justification regarding the allocation of taxing rights, it has been clarified
that it covers restrictive rules applicable to situations capable of jeopardising the right of

a Member State to exercise its taxing power in relation to activities carried out within its

632 See P. Pistone, supra note 342, pt. 11, at sec. 3.3.5.3.1.2.

633 ECJ, 28 Jan. 1992, case C-204/90, Bachmann, at para. 21.

634 According also to V. Bendlinger, The OECD’s Global Minimum Tax and Its Implementation
in the EU, supra note 492, ch. 6, at sec. 6.2.2.1.3., although from a different perspective and on
different grounds of reasoning.

835 The Futura Participations decision, at para. 31.
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territory®¢. For this reason, it is prima facie clear that such justification is not herein
applicable. In fact, the Directive’s rules do not provide regulations that aim to prevent a
reduction of the Member States’ taxing power. The Directive, as a matter of fact, does
not protect source States against tax base erosion in the form of ‘imported’ tax base
reductions alien to their taxing jurisdiction, of ‘exportation’ of the tax base, either
artificially (e.g., excessive interest payments on artificial intra-group loans, or transfer
pricing manipulation) or by having to extend group profit contribution schemes abroad,
or emigration of the taxpayers and their unrealised tax base accrued in the State of
origin®’. As already held, the Directive’s rules provide a new tax for certain groups of
companies, and thus it is not willing to protect the allocation of the taxing power of (and
between) Member States.

Hence, the restrictions determined by the Directive’s rules should not be justified

accordingly.

In this regard, it must also be recalled what the ECJ held in the Avoir fiscal decision:

the difference in (tax) treatment ... cannot be justified by any advantages which branches
and agencies may enjoy vis-a-vis companies and which, according to the ... Government,
balance out the disadvantages resulting from the failure to grant the benefit of
shareholders' tax credits. Even if such advantages actually exist, they cannot justify a
breach of the obligation laid down in Article 52 to accord foreign companies the same
treatment in regard to shareholders' tax credits as is accorded to (national) companies. It
is also not necessary in this context to assess the extent of the disadvantages which
branches and agencies of foreign insurance companies suffer as a result of the failure to
grant them the benefit of shareholders' tax credits and to consider whether those
disadvantages could have any effect on their tariffs, since Article 52 prohibits all

discrimination, even if only of a limited nature (para. 21).

636 According to D. Weber & P. J. Wattel, Free Movement and Tax Base Integrity, in Terra/Wattel
- European Tax Law 9 at sec. 7.8.3 (S. Douma et al. eds., Wolters Kluwer 2022). However,
contrary to the previously-mentioned Authors, other scholars are of the opinion that such
justification differs from the one related to the protection of the territoriality principle (see P.
Pistone, supra note 342, pt. 11, at sec. 3.3.5.3.1.3.).

37 See Weber & Wattel, supra note 636, q at sec. 7.8.3.
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Applying such conclusion to the cases at hand, one can hold the following: the restriction
imposed by the Directive’s rules cannot be justified by the fact that a given CE of an in-
scope group is subject to a low level of taxation. Such advantage cannot be
counterbalanced by a disadvantage, namely, the top-up tax in the hands of the UPE®.

To put it differently, as the ECJ held in the Cadbury Schweppes decision,

it is settled case-law that any advantage resulting from the low taxation to which a
subsidiary established in a Member State other than the one in which the parent company
was incorporated is subject cannot by itself authorise that Member State to offset that

advantage by less favourable tax treatment of the parent company (para. 49).

Thus, combining such decisions with the Directive at hand, one comes to the conclusions
that the IR top-up tax, which the non-low-taxed UPE has to bear with regard to the non-
resident LTCEs (as provided under Article 5 of the Directive), cannot be justified by the
fact that the latter companies are subject to a low level of taxation. Therefore, assuming
the top-up tax does restrict the UPE’s freedom of establishment (as argued), it cannot be
justified on the grounds that some CEs are low-taxed.

In this context, another justification that the Court seemed to have accepted in tax law
cases is worth mentioning. More precisely, in the UBS Real Estate decision®*’, the ECJ
held that a given national tax, although indirectly discriminatory, “is justified by the
objective of limiting systemic risks on the real estate market” (para. 74).

As appears from the previously-mentioned case law, this was the first time that the Court
has accepted that a given restrictive measure could be justified because it prevented and
limited systematic risks on a given market. Besides a few critical comments concerning

the use of such reasoning in that case®4

, it is necessary to stress that it seems a very broad
justification which could cover endless cases (as a sort of catch-all justification).
Therefore, it could also be invoked in the context of the Directive at issue. In fact,

assuming that the rules under investigation determine unlawful discriminations and

38 See also the Court’s Commerzbank decision, at para. 19;

839 ECJ, 16 Dec. 2021, joined cases C-478/19 and C-489/19.

40 On this matter, see F. Bertocchi, Il Giudizio Di Comparabilitd : Evoluzione Dei Criteri
Interpretativi Della Corte Di Giustizia Dell’Unione FEuropea Alla Luce Della Recente
Giurisprudenza in Materia Di Fondi d’investimento “Aperti” e “Chiusi,” Diritto e pratica
tributaria internazionale, supra note 542, 9 at sec. 4.3.
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restrictions, one could maintain that they aim to prevent tax competition (among
countries) from affecting the internal market. In other words, the Directive’s rules could
be justified on the grounds that they limit the negative consequences on the internal
market caused by the tax competition and — more precisely — the low-taxed entities of the
in-scope groups.

Although such a justification appears interesting, it is hardly reconcilable with the actual
aim of the Directive: it does not deal with systematic risks, but it imposes a minimum tax
on certain groups’ entities, full stop. However, the ultimate political goal of the global
minimum tax is indeed to set a floor to tax competition, but the Directive and the
implementing measures will — simply — impose a tax which is not per se provided to /imit
systematic risks on the internal market.

From a different viewpoint, it is hard to assess whether tax competition (even if

harmful®*!, see chapter 1, at section 1.3.) determines such systematic negative effects (i.e.

1 However, it is worth pointing out that the Directive never refers to Aarmful tax competition
(neither do the OECD GIloBE Model rules nor the OECD Pillar Two Blueprint) as the ultimate
goal of the rules under scrutiny. Instead, it refers to “fair tax competition amongst jurisdiction”
as the policy objective of the global minimum taxation (see Recital no. 11 of the Directive; J.
Englisch, Effective Minimum Taxation under Pillar Two of the OECD Proposal, in The Oxford
Handbook of International Tax Law 9 at sec. 53.2.2 et seq. (F. Haase & G. Kofler eds., Oxford
University Press 2023).).

It follows that the Directive does not aim to tackle only harmful tax competition, in which case
the mentioned justification might have been relevant. In fact, its purpose is to create a fair tax
competition, that - as a consequence - is not covered by the recalled justification.

Nevertheless, some scholars are critical in this regard and maintain that the competition will
persist - however - on different grounds (see E. Eberhartinger & G. Winkler, Pillar Two and the
Accounting Standards, 51 Intertax, supra note 108; E. Janeba & G. Schjelderup, The Global
Minimum Tax Raises More Revenues than You Think, or Much Less, 145 Journal of international
Economics (2023); M. Devereux & J. Vella, The Impact of the Global Minimum Tax on Tax
Competition, 15 World Tax Journal, supra note 559.).

Given that, it seems unlikely that the justification at hand can be applied in the context of the
Directive, because it would not be coherent with the rules under investigation.
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t642

risks) on the internal market®”, so that restrictive measures can be justified

accordingly®®.
Also, it appears that the imposition of measures that limit possible threats on the internal
market (i.e. preventing LTJs from attracting EU companies) could be seen as protectionist

rules, that — as a consequence — might impair and partition the internal market between

%42 In this regard, J. Owens, The David H. Tillinghast Lecture Tax Competition: To Welcome or
Not?, Tax Law Review, q at sec. VII (2012). has concluded that tax competition is indeed to be
welcomed. However, the Author maintains that economies can get the full benefits of such
competition if it is fair, transparent, non-discriminatory, and governments are prepared to
cooperate to counter any possible abuse. Then, according to C. Chukwudumogu, The Regulation
of Tax Competition: Rethinking Harmful Tax Competition in a Global Context, ch. 3, at sec. 3.1.8
(Edward Elgar 2021)., the alleged harmful effects of tax competition are “equivocal, rebuttable
and, in some circumstances, overstaed assumpitions”.

643 Tt is worth mentioning the ECJ’s position in the Felixstowe Dock decision (1 Apr. 2014, case
C-80/12), where the Court held that a measure, which restricted the freedom of establishment,
“might be justified by the objective of combating tax havens” (para. 32). Although such
justification differs from the proposed one, which concerns combating tax competition (even
harmful one), the Court stated that “in order for a restriction on freedom of establishment to be
justified on such grounds, the specific objective of that restriction must be to prevent conduct
involving the creation of wholly artificial arrangements which do not reflect economic reality
with a view to escaping the tax normally due on the profits generated by activities carried out on
national territory” (para. 33).

Similarly, ECJ, 5 June 2014, joined cases C-24/12 and C-27/12, X BV and TBG Limited, where
the Court maintained that “a tax measure such as th at issue in the main proceedings, which is,
according to the referring court’s description of its history and purpose, intended to prevent
excessive capital flow towards the Netherlands Antilles and to counter the appeal of that OCT as
a tax haven” could be justified “provided it pursues that objective in an effective and proportionate
manner, which is a matter for the referring court to assess” (para. 53). Nevertheless, the ECJ
concluded that such measure could lawfully restrict the free movement of capital as long as it
aimed at preventing and combating tax avoidance (see para. 54).

It follows from the above decisions that restrictive tax measures aiming to combat tax competition
do not seem to be justified per se, unless the case involves abuse practices. For this reason, such
justifications are not relevant in the context of the global minimum taxation which does not tackle
abusive situations.

In this regard, some Authors maintained that “the combat of competition distortions could gain
some relevance”, thus seeming “that member states should be able to protect themselves against
capital outflows to ‘tax havens’, keeping in mind that foreign low taxation or nontaxation would
effectively distort competition to the disadvantage of domestic companies” (D.J. Aigner & G.
Kofler, Austria Clarifies Third-Country Impact of ECJ’s Lenz Decision, Tax Notes International,
9 at sec. 4 (2004).).

However, it has also been pointed out that the TFEU itself provides for an appropriate set of
measures on State aids (i.e. Articles 107 and 108 TFEU) under which harmful effects of a given
national tax regime can be challenged. For this reason, some Authors argued that the purpose of
counteracting harmful tax competition cannot be accepted as a valid justification ground for
restrictive measures applied in an intra-Union context (see D. Smit, Freedom of Investment
between EU and Non-EU Member States and Its Impact on Corporate Income Tax Systems within
the European Union, supra note 299, ch. V, at sec. 2.6.3.9.
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EU LTIJs and non-low-tax Member States. In this case, the rules would be contrary to the
ultimate goal of the EU and in violation of the Treaties.

For these reasons, such a justification does not seem to be applicable in the context of the
Directive. However, even if it could be applied in the cases at hand, it would still be
necessary to assess whether these actions are proportionate (see section 4.1.6.)%44,

To conclude, it is worth recalling that, as argued, the Directive’s rules are discriminatory
and also restrictive. In light of such premise, one should mention Advocate General

Jacobs’ Opinion in the Danner case, where he stated that

as to which grounds of justification may be invoked, I think it is inappropriate to have
different grounds depending upon whether the measure is discriminatory (directly or
indirectly) or whether it involves a non-discriminatory restriction on the provision of
services. Once it is accepted that justifications other than those set out in the Treaty may
be invoked, there seems no reason to apply one category of justification to discriminatory

measures and another category to non-discriminatory restrictions®®.

As a consequence, the current investigation agrees with the Advocate General, thus
concluding that the analysed justifications apply to discriminatory-based and restriction-
based investigations ¢ (see previous sections).

In light of the foregoing, it is possible to conclude that finding a valid (and recognised by
the ECJ) justification for the negative effects determined by the Directive’s rules on the
fundamental freedom is difficult to find®¥’. For this reason, the rules at hand are likely to
be invalidated by the Court on the grounds that they clash with the fundamental freedoms,

at least in the cases under investigation (to this effect, see chapter 5, at section 5.2.). With

644 As the ECJ stressed in the USB Real Estate decision, at para. 72.

%45 Opinion delivered on 21 March 2002, case C-136/00, para. 40.

846 Also according to M. Dahlberg, Direct Taxation in Relation to the Freedom of Establishment
and the Free Movement of Capital, supra note 348, ch. 3, at sec. 3.8.5. The Author, however,
points out that the Court did not take a position in this regard.

%7 Similarly, A. Schnitger, Vereinbarkeit Der Vorschlige Zur Einfiihrung von GloBE-
Regelungen Mit Den Grundfreiheiten Des AEUV, Internationales Steuerrecht, supra note 353,
at sec. 5.3.

Conversely, in this context see V. Bendlinger, The OECD’s Global Minimum Tax and Its
Implementation in the EU, supra note 492, ch. 6, at sec. 6.2.2.1.2. A. Schnitger, supra note 353,
9 at sec. 5.3.
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reference to the possible clashes with right to property, see the following section
concerning the relevant justifications.
Nevertheless, in the unlikely scenario that a valid justification is found, it would be

necessary to assess whether the rules act proportionately (see section 4.1.6.).

4.1.5.3. Justifications and secondary law: brief analysis
Despite the convincing arguments against the absence of a valid justification for the

unlawful restrictions determined by the Directive’s rules, it is necessary to stress that the
most important legal source of the minimum taxation is the Directive. Thus, it seems
important to assess which justifications might apply in case such derived legislation was
found incompatible with the fundamental freedom of establishment (see section 4.1.2. et
seq.).

In this regard, some authors are of the opinion that the ECJ employs the same
justifications valid to national measures also to Union measures that restrict a given
fundamental freedom. To this end, the Court should examine whether legitimate reasons
of public interest might be pursued; then, it should assess whether such secondary
legislation pursues a given goal in a proportionate manner®*®. It would follow that the
critical remarks expressed in the previous section could apply to the national
implementing legislation as well as to the Directive. To put it differently, the justifications
analysed above would be relevant in the context of the judicial review of both the national
implementation legislation and the Directive®’.

More precisely, assuming that the implementing rules will be subject to a preliminary

ruling before the ECJ (on the grounds that they clashed with the fundamental freedoms),

48 According to R. Szudoczky, The Sources of EU Law and Their Relationships. Lessons for the
Field of Taxation, supra note 217, ch. 7, at sec. 7.4.4.2.(ii1). However, the same Author later
maintains that, in the Deposit guarantee scheme decision, the Court justified a restrictive
secondary law on the grounds that would not be accepted if the restrictive measure were a national
law. Thus, she concludes that “Union measures and Member State measures are judged differently
from the point of view of the possibility of justification for the restrictions that they may impose
on the free movement rights” (/d.).

49 Also, according to — in general terms — K. E. Sorensen, Review of Legality of Secondary
Legislation Based on Infringements of the Rights of Free Movement, in Traditional and
alternative routes to European tax integration: primary law, secondary law, soft law,
coordination, comitology and their relationship, supra note 253, 9 at sec. 8.3.2.1.
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they will be assessed in light of the Directive; then, upon request of the taxpayer®’, the
Court could also review the Directive’s provisions vis-a-vis primary law®>!,

However, it is necessary to point out that secondary laws might benefit from justifications
other than the previously-mentioned ones®>. In this scenario, hence, the ECJ could invoke
justifications applicable only to EU sources, such as the promotion of the completion of
the internal market®>, the prevention of disturbance of the market®** and the introduction
of harmonising measures®®. Consequently, it is necessary to assess whether such
justifications can be relevant in the context of the Directive at hand, in case it was subject
to preliminary reference before the ECJ on the grounds of its incompatibility with the
freedom of establishment.

Concerning the first justification, it is worth highlighting that, in the Kieffer and Thill
decision, the Court began the analysis reviewing the secondary law’s first recital, which
stated that those rules aimed to abolish “physical barriers between Member States ... (in
order) to complete the internal market”. In light of the purpose of furthering the internal
market, which — as already held — is the ultimate goal of the EU, the ECJ found the
restrictive effects on the fundamental freedoms, determined by such measures, justified
accordingly: the will to complete the internal market, in other words, had far more
relevance than the restrictive effects on a given fundamental freedom.

Thus, in light of the foregoing, one should assess whether such justification might be
relevant in the context of the Directive. Assuming that the derived legislation at hand
restricts the freedom of establishment of a given entity (as maintained in the previous

sections), could the completion of the internal market justification be herein invoked?

650 See Id. 9 at sec. 8.4.2. As already highlighted (see chapter 3, at section 3.2.1.1.), in fact,
secondary laws are presumably lawful. Hence, the Court only reviews their validity upon specific
requests.

651 See R. Szudoczky, supra note 217, ch. 7, at sec. 7.2.5. and G. Kofler & M. Tenore,
Fundamental Freedoms and Directives in the Area of Direct Taxation, in Traditional and
alternative routes to European tax integration: primary law, secondary law, soft law,
coordination, comitology and their relationship q at sec. 13.1 (D. Weber ed., IBFD 2010). These
latter Authors point out that “this perspective would in its extreme lead to the conclusion that, if
a domestic measure correctly implements a directive .... only the directive itself, but not the
domestic implementation, is to be tested against the fundamental freedoms”.

52 As pointed out by the ECJ in Commission v. Netherlands decision, 14 Oct. 2004, case C-
299/02, at para. 24.

633 See the Kieffer and Thill decision, at para. 31.

654 See ECJ, 13 May 1997, case C-233/94, Germany v Parliament and Council, at para. 57.

655 See ECJ, 17 June 1999, case C-166/98, Socridis, at para. 26.
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If one follows the Court’s approach, the answer is negative. In fact, in the Kieffer and
Thill decisions, the ECJ referred to a specific recital of that secondary legislation, which
clarified that the purpose of the rules was to further the internal market. However, the
global minimum taxation Directive’s recitals do not make references to the internal
market and the will to implement it. They only provide that the Directive should be
compatible with the fundamental freedoms and with specific regard to the freedom of
establishment, and that it should be designed in a coherent manner following the OECD’s
GloBE rules, with the aim to lay down “rules in order to establish an efficient and coherent
framework for the global minimum level of taxation at Union level” (Recital no. 5 of the
Directive), and to prevent the fragmentation of the internal market (see Recital no. 4 of
the Directive).

It follows that there are no references in the Directive’s Recital to the aim of furthering
the internal market. Such secondary law, in fact, simply aims to impose a minimum level
of taxation in a way that should not fragment the European market, which is precisely the
opposite purpose of the previously-mentioned case law: while in the previous decision
that secondary legislation aimed to supplement the internal market, thus pursuing a
“positive” goal; the Directive at hand tries not to fragment such internal area, thus
pursuing a “negative” objective.

However, one could argue that, while preventing the internal area's fragmentation, the
Directive furthers the internal market. Still, on the one hand, there are no precise
references to such “positive” purposes; and, on the other hand, it seems that the rules were
elaborated in order not to clash with (and, thus, not to further) the internal market.
Therefore, such justification does not seem to be applicable with regard to the Directive
at hand.

Moreover, it seems unlikely that the Court will apply such a justification to the minimum
tax Directive. In fact, the secondary law at issue originates from an international political
agreement whose primary purpose was not to pursue the EU internal market’s interests.
In other words, it is difficult to argue that the global minimum taxation has been designed
specifically to further the internal market. Quite the opposite: it has been developed at the
international level, and then implemented within the EU, with the purpose of taxing

certain in-scope groups. In fact, Recital no. 6 of the Directive provides that
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it is necessary to implement the OECD Model Rules agreed by the Member States in a
way that remains as close as possible to the global agreement, in order to ensure that the
rules implemented by the Member States pursuant to this Directive are qualified within
the meaning of the OECD Model Rules. This Directive closely follows the content and
structure of the OECD Model Rules.

It is clear that the internal market’s interests are immaterial in the context of the Directive
at hand, and that the EU had to adapt such new rules to the EU system. Hence, it is
unlikely that such a justification can be actually invoked in this context.

That said, one could refer to the Rewe-Zentral and Bauhuis decisions, and to the Rewe
Zentral / Hauptzollamt Kehl decision®®. In the first two cases, in fact, the Court
maintained that the aim of gradually achieving the abolition of the obstacles, unilaterally
introduced by the Member States, could be a valid justification for restrictions on the
fundamental freedoms imposed by a derived legislation. In the latter case, the ECJ held
that the prevention of damages to the internal market could justify a restrictive secondary
law®*7,

In this regard, as already argued, the Directive at issue does not aim to abolish obstacles
introduced by the Member States, nor tries to prevent damages to the internal market: its
goal is to set a minimum level of taxation for the in-scope groups, thus preventing further
tax competition.

Indeed Member States apply different tax rates that trigger different tax burdens in the
hands of the taxpayers, but it is the consequence of a lack of a common EU tax system. It
does not seem that these differences are obstacles and a threat to the internal market, so
that it is necessary to put an end to such risks for the sake of the internal area. In fact, the
rules at issue aim to set a minimum level of taxation in order to put an end to “tax practices
of MNEs that allow them to shift profits to jurisdictions where they are subject to no or
very low taxation” (Recital no. 2 of the Directive).

In this regard, however, one should assess whether tax competition, which may also

derive from the different tax regimes of the Member States, is such a danger or an obstacle

656 Respectively, ECJ, 29 Feb. 1984, case C-37/83; ECJ, 25 Jan. 1977, case C-46/76; ECJ, 24 Oct.
1973, case C-10/73.

857 See the previous section for a similar justification recognised by the ECJ in the USB Real
Estate decision concerning a national restrictive measure.
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to the internal market so that restrictive rules can be imposed accordingly. The answer
should be negative because the goal of the internal market is to create an area driven by
competition®>® and, in case some Member States distort or threaten to distort competition
by favouring certain undertakings, in so far as it affects trade between Member States, the
relevant rules should be challenged in light of Article 107 TFEU.

Also, taking the concept to the extreme, one could hold that the internal market should be

a place of free and unrestricted but undistorted®”’

competition, which also comprises
different tax regimes and tax burdens among Member States (as long as the EU does not
have its own tax system)®°.

From a different perspective, it should be noted that, since tax competition is an
international phenomenon that States have decided to fight by way of a global minimum
taxation, the Directive has little (if nothing) to do with the (safeguarding of the) internal
market.

For these reasons, such the mentioned justification does not seem to be applicable with
reference to the restrictions imposed by the Directive at issue®'.

Finally, there is another justification that might be relevant in this context. Specifically,

measures that fully harmonise a given matter in the EU may not infringe the rights of free

658 Similarly, L. De Broe & M. Massant, Are the OECD G20 Pillar Two GloBE-Rules Compliant
with Fundamental Freedoms?, EC Tax Review, supra note 508, 9 at sec. 4.2.

65 In this regard, some scholars have maintained that the TFEU provides for an appropriate set of
rules on state aid (see Articles 107 and 108 TFEU), in light of which harmful consequences on
the internal market caused by a tax regime of a Member State can be removed accordingly.
Therefore, the purpose of counteracting (harmful) tax competition cannot be accepted as a valid
justification for restrictive measures applied in an intra-Union context as long as other specific
provisions should apply (see D. Smit, Freedom of Investment between EU and Non-EU Member
States and Its Impact on Corporate Income Tax Systems within the European Union, supra note
299, ch. V, at sec. 2.6.3.9.

See, more generally, G. Bizioli, Building the EU Tax Sovereignty: Lessons from Federalism, 14
World Tax Journal, supra note 393, q at sec. 1 et seq.

660 Similarly, ECJ, 26 Feb. 2019, joined cases C-116/16 and C-117/16, at para. 80.

! However, with regard to the ECJ’s focus on the aim of the secondary law in the review of
legality process, some scholars have pointed out that “since the overall aim of secondary
legislation will often be to promote the internal market, this approach could mean that large parts
of secondary legislation will not constitute restrictions and thus cannot be tested to see whether
they breach the rights to free movement. So far, however, the CJ has used only this approach in
... two cases, so it is not clear that the CJ has introduced a new and different test for reviewing
secondary legislation” (K. E. Sorensen, Review of Legality of Secondary Legislation Based on
Infringements of the Rights of Free Movement, in Traditional and alternative routes to European
tax integration: primary law, secondary law, soft law, coordination, comitology and their
relationship, supra note 253, q at sec. 8.3.2.2.)
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movement, not only because they should be intended to advance the Single Market and
the fundamental freedoms (thus not contravening or restricting their application)®®? but
also because the ECJ could justify them accordingly®®.

However, as already pointed out, even if a secondary legislation does harmonise a given
matter, it will still be liable to judicial review on the grounds that it may infringe the
fundamental rights (see chapter 3, at section 3.2.1.1.). In fact, Advocate General Kokott,

in her Opinion regarding the Memira Holding case, held that

even if the ... Directive were to constitute such an exhaustive harmonisation, that could
not prevent the directive from having to be interpreted in conformity with primary law
and, if appropriate, from being examined as an incidental point for its compatibility with
the fundamental freedoms. The Court ruled early on that the prohibition of restrictions of
freedom to provide services applies not only to national measures but also to measures
adopted by the Union institutions. The Treaties as primary law remain, in respect of all
legal acts adopted by the Union, ‘their basis, their framework and their bounds’.
Consequently, if losses cannot be set off under the ... Directive, it will then be necessary

to examine an impairment of freedom of establishment (para. 24)%64,

In other words, lex superior (i.e. the Treaties) prevails over legi inferiori (i.e. a directive),
even if the latter is specialis (i.e. it fully harmonises)®®®. As pointed out in the already-
mentioned Advocate General Cruz Villallon’s Opinion in the Commission v. French

Republic,

the exclusion of the application of primary law ... would run directly counter to the review
of the validity of legislative acts of secondary law in the light of European Union law.

Acts implementing the fundamental freedoms, including acts providing for exhaustive

662 According to G. Kofler & M. Tenore, Fundamental Freedoms and Directives in the Area of
Direct Taxation, in Traditional and alternative routes to European tax integration: primary law,

secondary law, soft law, coordination, comitology and their relationship, supra note 651, 9 at sec.

13.1.

663 According to K. Mortelmans, The Relationship between the Treaty Rules and Community
Measures for the Establishment and Functioning of the Internal Market — towards a Concordance
Rule, 39 Common Market Law Review, supra note 228, 9 at sec. 6.2.2.

664 Opinion delivered on 10 Jan. 2019, case C-607/17.

%65 See K. E. Sorensen, supra note 253, 4 at sec. 8.4.2.
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harmonisation, always make it possible, in the appropriate context, for their formal and
substantive compatibility with the Treaties, including the fundamental freedoms, to be

reviewed (para. 40).

It follows from the above that even in case the Directive at issue provided full

666

harmonisation®®®, it would still be liable to review, along with the implementing measure,

on the grounds of its compatibility with the fundamental freedoms®®’.

However, one final justification might be relevant in this context: Article 115 TFEU and
the unanimity rule. To be more precise, the Directive at hand has been adopted under the
procedure outlined in Article 115 TFEU, which requires the Council to act unanimously
in order to issue directives for the approximation of laws of the Member States, as they
directly affect the establishment or functioning of the internal market®®®. Such a procedure
presupposes strong political support, since all Member States have to agree upon a given
measure. As a consequence, the Court might be more reluctant to invalidate the result of
such a strong political agreement.

However, it does not seem appropriate to hold that the Court will refer to a political

argument to justify the restrictions determined by the Directive at issue: not only would

%66 Doubts have been expressed by CFE Task Advisers Europe, Opinion Statement on the EU
Proposal for a Directive on Minimum Tax & OECD Model Rules Implementing Pillar 2 (Global
Minimum Taxation), q at sec. 2 (Apr. 4, 2022), https://taxadviserseurope.org/new_ahgency/wp-
content/uploads/2022/04/CFE-Opinion-Statement-on-Pillar-2-Global-Minimum-Tax-
2.pdf.https://taxadviserseurope.org/new_ahgency/wp-content/uploads/2022/04/CFE-Opinion-
Statement-on-Pillar-2-Global-Minimum-Tax-2.pdfld. d

More inclined to such a conclusion is D. Weber, Some Remarks about the Difference in the EU
Legality Review between Unilateral Measures of the EU Member States and Multilateral
Measures of the EU Legislator, with Special Attention on the EU GloBE Directive, in Building
Global International Tax Law, supra note 559,  at sec. 22.2; K. Pantazatou, Pillar Two and EU
Law, in The Pillar 2 Global Minimum Tax, supra note 64, 9 at sec. F. and, to some extent, also G.
Kofler & A. Schnitger, Does the “Initial Phase Relief” Make the EU’s Pillar Two Directive
Invalid?, Eur. Tax., supra note 555, § at sec. I1I(A); S. Douma et al., The UTPR and International
Law: Analysis From Three Angles, 110 Tax Notes International, supra note 157.; unlike L. De
Broe, Some EU and Tax Treaty Law Considerations on the Draft EU Directive on Global
Minimum Taxation for Multinationals in the Union, Intertax, supra note 98, q 1.

1d. V. Bendlinger, The OECD’s Global Minimum Tax and Its Implementation in the EU, supra
note 492, ch. 6, at sec. 6.2.1.3.

867 Of a different opinion, concerning the case law of the ECJ in this regard, are G. Kofler & M.
Tenore, supra note 651, 9 at sec. 13.1.

68 However, some scholars doubted that Article 115 TFEU could be invoked in the context of the
Directive at hand. To this end, see A. P. Dourado, Is There A Need for A Directive on Pillar Two?,
Intertax, q at sec. 4 (2022); W. Haslehner, Is There a Need for a Directive on Pillar Two? A Few
Normative Comments, Intertax, 9 at sec. 4 (2022).

228



it be the first time, but it would raise doubts with regard to the lawfulness of this argument,
since the Treaties (or the case law of the ECJ) do not allow a restriction of the fundamental
freedoms just because the Member States have decided to do so®’. If a political
compromise (although reached at the international level) could impose restrictions and be
justified accordingly, the Treaties would be deprived of their role, as well as the EU
citizens of their fundamental freedoms and rights.

Such conclusion, hence, does not seem legitimate nor in line with the rule of law. In fact,
some scholars have pointed out that it is doubtful “whether the necessity of a political
compromise suffices to justify restrictive measures introduced through EU legislation”®"°,
That said, in light of the above, one can conclude that it seems unlikely that the Court will
find a valid justification for the Directive’s restrictions. As a consequence, it will likely
have to provide a new or different line of reasoning to justify the restrictive effects
determined by the derived legislation at hand. Nevertheless, the Court should still assess
whether the restrictive measures are proportionate (see section 4.1.6.1.).

To conclude, and for the sake of completeness, it is also necessary to address the possible
justifications for the breach of the right to property, guaranteed by the CFR, determined
by the Directive (as it was investigated in section 4.1.5. et seq.).

To this end, Article 17 of the Charter states that such a right may be restricted in case of
“public interest”. The Court maintained that only Member States are in the position to
assess whether a given depriving measure is justified by public interest®’!. Despite such
a conclusion, and assuming that the Directive’s rules do restrict the right to property (as
argued in the previous sections), it is unlikely that a tax, aiming to impose a minimum
level of taxation on certain entities, can be justified on the grounds of public interest, even
if it aims to prevent further tax competition. Since the Directive’s rules do not seem to

regulate matters of such relevance that may allow the violation of Article 17 CFR, one

8¢ However, some scholars maintained that “scrutiny of these measures is exercised primarily at
political level, with the participation of the national parliaments. Such considerations are therefore
subject to only limited judicial review” (L. De Broe & M. Massant, Are the OECD G20 Pillar
Two GloBE-Rules Compliant with Fundamental Freedoms?, EC Tax Review, supra note 508, q
at sec. 4.1.).

670 G. Kofler & M. Tenore, supra note 651,  at sec. 13.2.1. The authors, then, conclude by
maintaining that such doubts are even more relevant in the area of taxation, where “the need to
restrain a natural conflict of interests between the Member States is lacking and Member States
may moreover aim at using EU law to push forward purely domestic interest”.

71 See ECtHR, 7 Dec. 1976, case no. 5493/72, Handyside v. The United Kingdom, at para. 62.
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should conclude that the individuals’ right to property should prevail over the unlawfully
restricting tax rules at hand.

However, even if they were justified by public interest, such measures should be
proportionate (see section 4.1.6.), as the ECJ clarified®’?, and should still provide a form

of compensation for the violation which the Directive does not provide for.

4.1.5.4. The scholars’ position: brief overview
Despite the previous conclusions, which — in the author’s view — appear convincing, other

scholars are of a different opinion. In fact, the general idea is that the Directive’s rules are
lawful since they do not restrict the fundamental freedoms. Other scholars are of the
opinion that, although discriminatory, such rules are justified and proportional.

Before reviewing the literature’s positions, it is necessary to recall the premise made in
section 4: the current study has decided to carry on the analysis moving from the position
of the single entities (hence, separately from the others), which are liable (or subject) to
the minimum taxation. As argued, it seems more in line with the Directive’s mechanisms
and the case law of the ECJ, thus seeming more reasonable to assess whether a given
entity, although related to others, is subject to tax rules compliant with the EU laws. If
they are not, then, it is correct to investigate whether and to what extent such rules breach
the latter legislation.

However, as already pointed out, most scholars have assessed the Directive’s legality
assuming the viewpoint of the in-scope groups as such®’, although — in the author’s
opinion — they are not the actual addressees of the global minimum taxation.
Consequently, the issues under investigation in the current study differ from those
identified in most literature. Therefore, the reasons put forward earlier, the justifications
previously recalled, and the conclusions therein reached, slightly differ from the ones of
the majority of the scholars. Again, a reason may be that the point of view is different.
Given that, some authors are of the opinion that, although the rules at hand may amount

to prohibited discrimination or restriction, they can be justified by the need to ensure the

672 See, e.g., ECJ, 21 May 2019, case C-235/17, Commission v. Hungary, at para. 89.

873 More recently, see V. Bendlinger, The OECD’s Global Minimum Tax and Its Implementation
in the EU, supra note 492., who frequently argues assuming and recalling - de facto - the in-scope
group’s perspective, although he holds that the GloBE rules rely on the separate entity approach
(see Id, ch. 5, at para. 5.2.1).
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effectiveness of fiscal supervision, the will to fight against abusive practices, the need to

674

ensure a balanced allocation of taxing rights®’®, or in light of the never-recalled “single

”675 However, the same Authors express doubts in this regard, thus

tax principle
concluding that there is no specific justification that might perfectly be herein recalled.
Other scholars do not believe that, currently, there are valid justifications for the possible
infringement of the freedom of establishment determined by the global minimum taxation
(if there are any)®’®. Then, some other authors are of the (although, sometimes, sceptical)
opinion that the ECJ could invoke a new justification of general interest, such as the will
to impose a “level playing field” or the need to fulfil international agreements®’’.

It follows that the majority of the scholars are of the opinion that the rules at hand are
lawful, either because they do not violate the Treaties’ fundamental freedoms or because
they can be justified.

Nevertheless, since there is no numerus clausus of justifications, and considering that the

case law of the ECJ is not always consistent, it seems important that the literature

674 J. F. P. Nogueira & A. Turina, Pillar Two and EU Law, in Global Minimum Taxation? An
Analysis of the Global Anti-Base Erosion Initiative, supra note 561,  at sec. 10.3.3. et seq.; K.
Pantazatou, Pillar Two and EU Law, in The Pillar 2 Global Minimum Tax, supra note 64, § at
sec. 13.30 et seq. Against this view, L. De Broe & M. Massant, supra note 508, § at sec. 3.1.

675 See J. F. P. Nogueira, GloBE and EU Law: Assessing the Compatibility of the OECD’s Pillar
II Initiative on a Minimum Effective Tax Rate with EU Law and Implementing It within the
Internal Market, World Tax Journal, supra note 555, q at sec. 4.4. et seq. Against such position
is — in general terms — the ECJ, as clarified in its decision dated 17 Sep. 2015, case C-589/13,
Eisenstadt, at para. 73.

676 See J. Englisch, Designing a Harmonized EU-GIoBE in Compliance with Fundamental
Freedoms, EC Tax Review, supra note 508, § at sec. 2.2; J. Englisch, Non-Harmonized
Implementation of a GloBE Minimum Tax: How EU Member States Could Proceed, EC Tax
Review, supra note 508, § at sec. 2.1. Similarly, L. De Broe & M. Massant, supra note 508, q at
sec. 3.1.

877 See A. Schnitger, Vereinbarkeit Der Vorschiiige Zur Einfiihrung von GloBE-Regelungen Mit
Den Grundfreiheiten Des AEUV, Internationales Steuerrecht, supra note 353, q at sec. 5.3.
Similarly, L. De Broe, Some EU and Tax Treaty Law Considerations on the Drafi EU Directive
on Global Minimum Taxation for Multinationals in the Union, Intertax, supra note 98, 9 at sec.
1; D. Weber, Some Remarks about the Difference in the EU Legality Review between Unilateral
Measures of the EU Member States and Multilateral Measures of the EU Legislator, with Special
Attention on the EU GloBE Directive, in Building Global International Tax Law, supra note 559,
9| at sec. 22.2; J. Englisch, Designing a Harmonized EU-GloBE in Compliance with Fundamental
Freedoms, supra note 508, q at sec. 2.2; M. P. Devereux et al., The OECD Global Anti-Base
Erosion (“GloBE”) Proposal, supra note 59, pt. 4, at sec. 1; J. Englisch, Compatibility of a
European METR Minimum Tax with EU/EEA Free Movement Guarantees, Available on SSRN,
9 at sec. 2(a) (2021). Not entirely convinced on this matter are G. Kofler & A. Schnitger, Does
the “Initial Phase Relief” Make the EU’s Pillar Two Directive Invalid?, Eur. Tax., supra note
555, 9 at sec. ITII(C)4.
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investigates possible new justifications®’®

. However, it seems always necessary to stress
the role played by the internal market and its fundamental freedoms, and to assess -
consequently - whether the need to impose a level playing field in tax matters or the will
to fulfil an international agreement can be more important than the internal market and
the fundamental freedoms. If so, the restrictions imposed can be justified accordingly, but
for the already-mentioned reasons, the current study does not support such a conclusion.

That said, in the unlikely scenario that a justification applies to the Directive’s rules (if

found unlawful), the measures at hand still have to pursue their aim proportionately.

4.1.6. Proportionality

Despite the arguments previously put forward against a possible justification for the
restriction determined by the Directive’s rules, it has been stressed that some authors are
of a different opinion, especially in light of the fact that the list of justifications is open-
ended. Therefore, assuming that the discriminations and restrictions highlighted in the
previous sections can be justified under the so-called rule of reason (see section 4.1.5.2.
et seq.), it is still necessary to assess whether they pursue a given goal in a proportionate
manner®”. Put differently, “the measures must be appropriate for attaining the objective
2680

pursued and must not exceed what is necessary in order to attain that objective

In this regard,

the determination whether a measure goes beyond what is necessary and proportionate to
achieve its aim is, in first instance, a matter of assessment by the Member States

themselves, although the Court will occasionally make itself the determination that the

78 According to J. F. P. Nogueira, supra note 555, § at sec. 4.4.1.

7 For an in-analysis, see T. Tridimas, Proportionality in Community Law: Search for the
Appropriate Standard of Scrutiny, in The Principle of Proportionality in the Laws of Europe (E.
Elllis ed., Hart Publishing 1999).; R. Szudoczky, The Sources of EU Law and Their Relationships:
Lessons for the Field of Taxation, supra note 217, ch. 5, at sec. 5.1.3.2.; T. Harbo, The Function
of Proportionality Analysis in European Law (Koninklijke Brill 2015); T. Tridimas, The Principle
of Proportionality, in Oxford Principles Of European Union Law (R. Schiitze & T. Tridimas eds.,
Oxford University Press 2018); K. Shaw, The Court of Justice of the European Union :
Subsidiarity and Proportionality (Koninklijke Brill 2018); C. Bernard, The Substantive Law of
the EU: The Four Freedoms, supra note 342, ch. 12, at sec. E.

80 K. Lenaerts et al., EU Constitutional Law, supra note 93, ch. 7, at sec. 7.074.
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measure is disproportionate to the aim sought, or will offer concrete guidelines on how

the Member State should proceed in its assessment®!,

The Court, in the Lindman decision, stressed that the reasons which may be invoked “by
way of justification must be accompanied by an analysis of the appropriateness and
proportionality of the restrictive measure adopted” (para. 25). Therefore, as maintained
in the literature, one has to assess whether “the restrictive measure at issue (are) suitable
for the protection of the public interest stated”, thereby being “effective”®2,

If a measure is not suitable, it is arbitrary and, therefore, disproportionate. Conversely, if
it is suitable, one should investigate whether the measure is proportionate, stricto sensu,
in relation to the legitimate aim pursued or should assess whether there are equally
effective measures to attain the legitimate aim which could be less restrictive®®3.

To this end, some scholars have rightly observed that “the Court is most at risk to take

political decisions”%%*

when assessing a given measure's proportionality. However, “it
should be recalled that, although it is for the Member State relying on an overriding reason
in the public interest as justification for a restriction on freedom of movement to
demonstrate that its legislation is appropriate and necessary to attain the legitimate
objective pursued, that burden of proof cannot be so extensive as to require the Member
State to prove, positively, that no other conceivable measure could enable that objective
to be attained under the same conditions”®%>.

That said, despite the arguments put forward in the previous sections, one can assume
that the Directive’s restrictive rules are justifiable. However, they do not seem to be
effective or proportionate because they restrict the fundamental freedoms more than

necessary.

81 . Hinnekens, Basis and Scope of Public Interest Justification of National Tax Measures
Infringing Fundamental Treaty Freedoms, in EU freedoms and taxation: EATLP Congress, Paris
3-5 June 2004, supra note 620, § at sec. 3.2.4. The Author, then, points out that “one can hardly
say that the supervision by the ECJ of the EC-compatibility of the tax measure is only marginal
the way it is used by the Court to express its negative assessment, leaving little room in the hands
of the national court for discretion as to the concrete evaluation of the justification”.

882 P, J. Wattel, General EU Law Concepts and Tax Law, in Terra/Wattel - European Tax Law,
supra note 380, q at sec. 3.2.2.

883 According to Id.

684 14

85 ECJ, 24 March 2011, case C-400/08, Commission v. Kingdom of Spain, para. 75.
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More precisely, as the Court put it in the Commission v. Denmark decision, in order to be
proportionate, a Member State that can choose between various measures for achieving
the same purpose, “ should choose the means which least restricts the free” movements®®®.
Since, as it will be shown, there appears to be a more appropriate measure that would levy
such minimum taxation without infringing the freedom of establishment of the in-scope
group’s entities (see section 4.1.7.), the Directive’s rules in the form of the IIR indeed
impose a disproportionate restriction on the freedom of establishment.

Even though the current analysis on proportionality could end here in light of the fact that
a more appropriate and less restrictive measure is available (see section 4.1.7.), it is worth
pointing out the reasons why these rules disproportionately pursue their aim. In order to
carry on such investigation, it is necessary to stress that the Court usually follows three
steps to determine the proportionality of a (justified) restrictive measure: the suitability,
the necessity and the strictu sensu tests.

With reference to the first test, the Court investigates whether there is “somehow a causal
relationship between the measure and the objective pursued”, thus not being irrational,
totally ineffective or manifestly inappropriate®®’. In this regard, the rules at issue do not
seem totally ineffective or irrational to pursue the minimum taxation. Besides the issues
raised in the current study, the overall mechanism seems adequate to impose a minimum
level of taxation on the in-scope groups. Nevertheless, if the Court finds that the measure
is unsuitable, it will be content with that and will not carry on further investigations;
conversely, if the ECJ finds the measure suitable, it will assess whether the measure is
necessary®ss,

Since the measures under investigation appear suitable, the next step is to investigate
whether there is a choice between several appropriate measures which restrict the
infringed freedom the least®®®. In this regard, it has already been stressed that there
appears to be a more appropriate, less restrictive, measure which could allow the levy of
the global minimum taxation without restricting the in-scope entities’ freedom of

establishment (see section 4.1.7.). For this reason, as it will be shown, the IIR appears —

86 ECJ, 20 Sep. 1988, case C-302/86, at para. 6.

7 T, Harbo, The Function of Proportionality Analysis in European Law, supra note 679, pt. 1,
ch. 1, at sec. a).

88 See Id. pt. 1, ch. 1, at sec. b).

89 See, e.g., ECJ, 31 Jan. 1984, case C-40/82, Commission v. United Kingdom, at para. 24.
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in the cases under investigation — unnecessary, as long as the same goal (i.e. levying a
minimum tax) can be pursued via another rule already provided by the Directive.
Due to the reason mentioned earlier, no further investigation should be carried on, and

099 However, for the

the rules ought to be invalidated because they are not proportionate
sake of completeness, one could assume that the Directive’s rules are necessary. In such
case, the final assessment concerns the proportionality strictu sensu, which is an
investigation that the Court usually carries on once it has found that a given measure is
suitable and necessary®!.

In this case, one should follow the recalled Fedesa decision (see para. 12 et seq.), and
answer the subsequent question: are the disadvantages caused by the IIR disproportionate
to the aims pursued?

In this regard, the answer should be positive. In fact, as long as the global minimum
taxation does not deal with the safeguard of the internal market or with a public policy

692 thus pursuing a minor goal, every restriction of the fundamental freedoms

objective
imposed by the rules at hand is disproportionate. In other words, individuals’ rights ought
to be safeguarded but may be restricted for a more general interest (e.g., the internal
market) that cannot be the levying of a minimum tax on certain groups of companies.
Because the rules at hand do not pursue a general interest, every restriction they impose
on the fundamental freedoms ought to be disproportionate, especially if a less restrictive
measure can be applied as well (see section 4.1.7.).

In conclusion, the preceding arguments have been presented in an effort to demonstrate
that, although there is a less restrictive and more appropriate rule to pursue the global
minimum taxation, the Directive’s rules, if one assumes that they are justified, are not
proportionate.

In light of the above, it follows that the IIR rules contained in the Directive, which the
Member States will implement into their national legislation, provide unlawful

restrictions on the freedom of establishment of the UPEs, thus clashing with the internal

market.

990 However, it has been pointed out that “the Court may also comment upon the stricto sensu test
where one of the parties has included it in its claim, although it has decided that the measure is
unsuitable or unnecessary” (T. Harbo, supra note 679, pt. 1, ch. 1, at sec. ¢).).

1 See Id.

92 According to R. Szudoczky, The Relationship between Primary, Secondary and National Law,
in Research Handbook on European Union taxation law, supra note 235, q at sec. 4.1.
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4.1.6.1. Proportionality vis-a-vis secondary law: the “manifest error”
requirement
Despite the previous arguments, it is important to stress the following: although it has

been maintained that national implementing measures and the Directive may be
invalidated on the same grounds (see section 4.1.2.), when it comes to the proportionality
test the ECJ has adopted a different approach with regard to secondary legislation®®*. In
fact, “the proportionality test under the fundamental freedoms involves a much lower
threshold when it comes to assessing whether acts of the Union legislature respect that
principle than when it comes to assessing acts of Member States” %%,

More precisely, due to the broader discretion of the EU legislature®®®, the ECJ usually

declares invalid only manifestly erroneous restrictive secondary laws®*. In the Alliance

for Natural Health decision, for instance, the Court held that

the Community legislature must be allowed a broad discretion in an area such as that
involved in the present case, which entails political, economic and social choices on its

part, and in which it is called upon to undertake complex assessments. Consequently, the

93 According to R. Szudoczky, The Sources of EU Law and Their Relationships: Lessons for the
Field of Taxation, supra note 217, ch. 7, at sec. 7.4.4.2.(iv).

04 1. De Broe & M. Massant, Are the OECD G20 Pillar Two GloBE-Rules Compliant with
Fundamental Freedoms?, EC Tax Review, supra note 508, 9 at sec. 4.2.

895 The Court has recognised such freedom in the already-mentioned Kieffer and Thill, at para. 33
et seq.

However, Article 5(4) TEU provides that “under the principle of proportionality, the content and
form of Union action shall not exceed what is necessary to achieve the objectives of the Treaties”.
To this end, the ECJ held that “with regard to judicial review of compliance with those conditions
the Court has accepted that in the exercise of the powers conferred on it the Community legislature
must be allowed a broad discretion in areas in which its action involves political, economic and
social choices and in which it is called upon to undertake complex assessments and evaluations.
Thus the criterion to be applied is not whether a measure adopted in such an area was the only or
the best possible measure, since its legality can be affected only if the measure is manifestly
inappropriate having regard to the objective which the competent institution is seeking to pursue”
(ECJ, 8 June 2010, case C-58/08, Vodafone, at para. 52)

%9 However, in the literature, it has been held that, later, the Court seemed to have abandoned the
‘manifestly inappropriate’ test in these circumstances, thus conducting a detailed analysis of the
elements of proportionality, especially that of necessity, thus approximating the method of
analysis to that of Member State measures (see R. Szudoczky, supra note 217, ch. 8, at sec.
8.3.5.3.).

In following decisions, nevertheless, the Court reaffirmed the manifestly inappropriate test
(according to R. Szudoczky, supra note 235, q at sec. 4.3.
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legality of a measure adopted in that area can be affected only if the measure is manifestly
inappropriate having regard to the objective which the competent institution is seeking to

pursue (para. 52)%7,

That said, “only if a measure adopted in this field is manifestly inappropriate in relation
to the objective which the competent institutions are seeking to pursue can the lawfulness
of such a measure be affected”®®. Differently put, “the Court does not overrule the Union
legislature’s judgment on the suitability and necessity of the measure unless the latter
committed a manifest error of assessment in evaluating the situation”®”.

In light of the above, it is necessary to assess whether the Directive at hand is manifestly
inappropriate for attaining the minimum taxation pursued; ergo, if it goes manifestly
beyond what is necessary to achieve that objective or entails disadvantages which are
manifestly disproportionate to its objective’®.

In the author’s opinion, the global minimum tax Directive indeed goes manifestly beyond

what is necessary to achieve its purpose’"!

. Not only does that tax not primarily concern
the internal market, therefore no limitations to the fundamental freedoms should be
allowed; but there are different and more suitable instruments to achieve that goal. To be
more precise, as already argued, if the rules at hand were aiming to safeguard and further
the internal market, then a proportionate restriction of the entities’ fundamental rights
could have been allowed accordingly. In the cases at hand, however, the rules under
investigation simply aim to tax the in-scope groups, thus trying to put a floor on tax

competition.

897 ECJ, 12 July 2005, joined cases C-154/04 and C-155/04. Similarly, ECJ, 9 Aug. 1994, case C-
51/93, Meyhui, at para. 21; ECJ, 10 Dec. 2002, case C-491/01, British American Tobacco, at para.
123; Swedish Match decision, at para. 48; ECJ, 17 Oct. 2013, case C-203/12, Billerud, at para.
35; ECJ, 7 March 2017, case C-390/15, RPO, at para. 54; ECJ, 3 Dec. 2019, case C-482/17, Czech
Republic, at para. 77; ECJ, 8 Dec. 2020, case C-626/18, Poland v. European Parliament, at para
9s.

998 Swedish Match decision, at para. 48. Similarly, ECJ, 13 May 1997, case C-233/94, Germany
v. Parliament and Council, at para. 56.

09 R. Szudoczky, supra note 217, ch. 7, at sec. 7.4.4.2.(iv).

700" According to L. De Broe & M. Massant, Are the OECD G20 Pillar Two GloBE-Rules
Compliant with Fundamental Freedoms?, EC Tax Review, supra note 508, q at sec. 4.2.

701 However, some Authors maintain that “the likelihood that the CJEU would declare the GloBE-
Directive void due to a violation of the Principles of Subsidiarity and Proportionality is
vanishingly small” (V. Bendlinger, The OECD’s Global Minimum Tax and Its Implementation in
the EU, supra note 492, ch. 6, at sec. 6.1.2.5.)
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So, one should wonder whether a restriction of the fundamental freedoms is proportionate
to the pursuit of the minimum tax levy. Although this judgement involves political aspects
(and less juridical ones), the answer should be negative: the restriction of the fundamental
freedoms, which are of utmost importance within the EU, is indeed disproportionate to
the pursuit of a tax on certain entities. In fact, these rules do not tackle a more general
interest against which the fundamental freedoms could have been - proportionately -
restricted. They simply impose a tax, and a restriction of the fundamental freedoms ought
to be considered disproportionate.

In other words, it is necessary to balance the purpose of the rules at hand (namely, to tax
certain entities and to attempt to put a floor to tax competition) with the fundamental
freedoms. As long as the former does not concern the internal market (i.e. the fundamental
value of the EU) or more general interests, it does not seem correct to sacrifice the latter,
which are of primary importance, in order to pursue the former purpose. The relevance
of the fundamental freedoms, and - more generally - the Treaties, should not be
undermined because of a political purpose which does not safeguard (nor develop) the
internal market (which - eventually - endangers) or other general interests.

Hence, every restriction of the fundamental freedoms because of the pursuit of a minor
goal ought to be disproportionate, as in the case of the Directive’s rules at hand vis-a-vis
the freedom of establishment.

Furthermore, as long as the Directive does provide for a less restrictive measure (see
section 4.1.7.) to pursue such minimum taxation, it is clear that the IIR goes manifestly
beyond what is necessary: if a measure achieves the same goal without restricting the
fundamental freedoms as the other one does, then this latter indeed violates the relevant
fundamental freedom (in this case, Article 49 TFEU) and, for this reason, ought to be
manifestly inappropriate, definitively not proportional and — thus — erroneous.
Therefore, also from this perspective, it is possible to conclude that the Directive itself
can be partially invalidated because it restricts — not proportionally — the fundamental
freedoms (assuming that such restriction is justified).

However, in the literature, some scholars hold that the actual question should be whether
these rules can make an effective contribution to limiting the risk of tax competition,

allowing jurisdiction to protect their tax bases better. They answer in a positive way, thus
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concluding that, as long as these provisions can effectively contribute to reach their goal
in line with the global agreement, there is no manifest error’%2,

Other scholars, instead, do not believe that there are sufficient relevant violations of the
fundamental freedoms to qualify the Directive as “manifestly erroneous”’®.

However, for the mentioned reasons, this investigation concludes that the Directive can
be invalidated on the grounds that it provides disproportionate restrictions on the UPEs’
fundamental freedom of establishment.

To conclude, it is worth noting that the issues under scrutiny and the proposed conclusions
may not question nor involve the discretionary power of the EU legislature, and thus the
assessment of a manifest error. In fact, it was held that the EU legislature has already
provided for a less restrictive measure that would allow the levy of a minimum tax without
breaching the freedom of establishment. The Court, therefore, could invalidate the IIR
rules when they clash with the fundamental freedoms without addressing the issues
regarding the wide and legitimate autonomy of the EU legislature. The Court could
simply rule against the restrictive provisions and favour other more appropriate (i.e. less
restrictive) rules already laid down by the EU legislature in the Directive (see the
following section).

In other words, the ECJ could conclude for the unlawfulness of the IIR provisions in the
mentioned cases without assessing whether the Directive’s rules are manifestly
erroneous, and it could simply decide that other more suitable provisions should be

applied instead.

4.1.7. A solution to (almost) all the problems

In the previous sections, it has been argued that the Directive at hand provides unlawful

rules. More precisely, it has been shown that when the IIR applies in the hands of an EU

702 According to D. Weber, Some Remarks about the Difference in the EU Legality Review
between Unilateral Measures of the EU Member States and Multilateral Measures of the EU
Legislator, with Special Attention on the EU GloBE Directive, in Building Global International
Tax Law, supra note 559, 4 at sec. 22.3. Nevertheless, in his concluding remarks, the Author
expresses some doubts.

73 See G. Kofler & A. Schnitger, Does the “Initial Phase Relief” Make the EU’s Pillar Two
Directive Invalid?, Eur. Tax., supra note 555, 9 at sec. III(B). Similarly, L. De Broe & M.
Massant, supra note 508, § at sec. 4.2; J. Englisch, Designing a Harmonized EU-GloBE in
Compliance with Fundamental Freedoms, EC Tax Review, supra note 508, 9 at sec. 1.
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UPE (which is not a low-taxed entity) as a consequence of the LTCEs located in Member
States other than the controlling entity’s, the former company is subject to a
discriminatory treatment. In fact, only some of the UPE’s non-resident (low-taxed)
secondary establishments trigger the application of more burdensome taxation, unlike the
resident and other non-resident (non-low-taxed) CEs. As a consequence, the UPE will be
unlikely to carry on activities through secondary establishments located in such LTJs.
The previous sections concluded that the Directive - at least in such circumstances -
provides restrictive rules incompatible with the Treaties. It was also held that the
implementing legislation will have the same issues: since the Directive does not leave
Member States any room for a different implementation of the IIR7%, they will transpose
the same provisions which will be found to clash with Article 49 TFEU like the
Directive’s.

Besides the possible justifications that might be herein relevant, it was also held that the
Directive already provides for a specific rule which appears to solve the issues highlighted
in the current investigation and that concern such secondary legislation. More
specifically, it was maintained that a valid alternative to the IIR would allow Member
States to impose the minimum taxation on the in-scope groups without determining
unlawful restrictions on the UPEs’ fundamental freedoms. Such a rule is the Qualified
Domestic Minimum Top-up Tax (QDMTT), provided in Article 11 of the Directive.

As already explained (see chapter 2, section 2.7.), the QDMTT is a rule that Member
States can decide to implement in their domestic legislation’®, and that triggers the
application of a top-up tax in the hands of the low-taxed resident companies of the in-
scope groups (see Article 11(1) of the Directive). In such a way, the LTJs will
immediately levy a top-up tax at the level of the LTCEs therein located, thus preventing
other Member States (in which the UPEs are located) from applying the IIR also with
regard to the first-mentioned entities. As a consequence, an UPE will not have to bear any
top-up tax with regard to the LTCEs located in the Member States that have implemented
the QDMTT"%,

%4 Hence, in a way which is consistent with the fundamental freedoms.

%5 See, e.g., Italy, which - in its implementing legislation draft, has decided to apply such tax.
79 In this regard, see J. Englisch, Pillar 2: QDMTT or Safe Harbour Domestic Minimum Top-Up
Tax (SHDMTT)?, Kluwer  International Tax  Blog (Nov. 2, 2023),
https://kluwertaxblog.com/2023/11/02/pillar-2-qdmtt-or-safe-harbour-domestic-minimum-top-
up-tax-shdmitt/.https://kluwertaxblog.com/2023/11/02/pillar-2-gdmtt-or-safe-harbour-domestic-
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It follows from the foregoing that the QDMTT could solve some of the issues investigated
in the previous sections. More precisely, it was argued that the IIR restricts the UPE’s
freedom of establishment when it exercises such right in a Membre State that is LTJ: only
secondary establishments therein located trigger the application of a top-up tax in the
hands of the controlling entity. However, as a consequence of the QDMTT, the UPE will
not have to bear any top-up with regard to its secondary establishments located in LTJs
(according to Article 11(2) of the Directive), and therefore its freedom of establishment
would not be impaired by any higher tax burden.

In other words, as a consequence of the levy of the QDMTT, the UPE will not be
dissuaded (by the IIR top-up tax) from carrying on activities in low-tax Member States
through secondary establishments: it would not be subject to more burdensome taxation
with regard to LTCEs located in those low-tax jurisdictions, since the top-up tax would
immediately be levied in the hands of the LTCEs in the form of the QDMTT, relieving
the UPEs from paying any additional tax.

Hence, if, at the beginning of this study, it was argued that the UPE’s freedom of
establishment is restricted by the Directive’s rules when they provide the application of
the TIR top-up tax with regard to LTCEs located in Member States (LTJs) other than the
UPE’s, it is now possible to find a solution: if all Member States decide to implement the
QDMTT, as provided in the Directive, the previously-mentioned incompatibilities should
not arise anymore, although the Directive could still be found in breach of the Treaties’
provisions’"’.

In light of the foregoing, one can conclude that the Directive may be either invalidated
by the ECJ, on the ground of its - partial - incompatibility with the freedom of
establishment; or could be interpreted in accordance with Article 49 TFEU. More
precisely, in the former scenario, the ECJ could invalidate the Directive’s provisions that

determine unlawful effects, leaving the Member States with the sole opportunity to

minimum-top-up-tax-shdmtt//d. The Author concludes by suggesting that a “safe harbour
domestic minimum top-up tax” (SHDMTT) should be a less complicated and more effective tax
than the QDMTT.

07 With regard to the negative effects on the fundamental freedoms determined by an option
granted by a Directive (which is a different situation to the current one under investigation), see
G. Kofler & M. Tenore, Fundamental Freedoms and Directives in the Area of Direct Taxation,
in Traditional and alternative routes to European tax integration: primary law, secondary law,
soft law, coordination, comitology and their relationship, supra note 651, § at sec. 13.2.4.
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implement the QDMTT in order to pursue the agreed minimum level of taxation. In the
latter case, which would allow the Court to preserve the secondary legislation at hand, the
Directive would be interpreted in accordance with Article 49 TFEU, providing for the
mandatory application of the QDTMM.

However, if the Directive were not interpreted as assumed or some low-tax Member
States were not implementing the QDMTT, then the previously analysed issues would
persist. In other words, in the latter scenario, the Directive would likely be found to clash
with the Treaties’ provisions.

It is also clear that if none of the supposed scenarios will occur’®, then the previously-
mentioned arguments will not be relevant or - more correctly - applicable, and the
Directive’s provisions will still be valid even if formally - and potentially - unlawful.
Given that, it is worth pointing out that the QDMTT would not solve the issues concerning
the national implementing rules, which would still determine the application of the top-
up with regard to the LTCEs located in low-tax Member States that have not implemented
such domestic taxation, thus being liable to cause a restriction of the resident UPEs’

freedom of establishment (see further comments in chapter 5, at section 5.1. et seq.).

4.2. The intermediate parent entities vis-a-vis the IIR: introduction

In the previous sections, it was concluded that the IIR rules are in violation of UPEs’ right
of establishment, thus being against the Treaties and the internal market. It was shown,
in fact, that when a non-low-taxed UPE owns LTCEs (which are, as a consequence,
located in low-tax Member States), it will be subject to the IIR top-up tax unless these
latter companies are subject to the QDMTT. The higher taxation, hence, will hinder the
UPE’s right of establishment in low-tax Member States: such controlling entity (or, better,

entity that has the power to exercise definite influence)’?, in fact, will unlikely carry on

708 Namely, there will not be non-low-taxed UPEs subject to the IIR as a consequence of their
LTCEs.

79 Is is necessary to stress that, for the sake of simplicity, the following investigation will refer to
control and controlling power, but the analysis involves cases of entities exercising definite
influence. In other words, following the conclusions reached in chapter 3, at section 3.3.5. et seq.,
the analysis will involve only those situations where the freedom of establishment applies.
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activities in those jurisdictions, as long as they will trigger the top-up tax, unlike in cases
of secondary establishments located in non-low-tax Member States.

That said, it is possible to identify other critical situations. More specifically, it has
already been explained that the IIR usually applies in the hands of the UPE, which is the
highest-tier entity that controls (directly or indirectly) the in-scope group’s companies
(see chapter 2, at section 2.4.1.).

Nonetheless, it was pointed out that, if the UPE is located neither in a Member State nor
in a third country that applies the OECD GloBE rules, the IIR applies in the hands of the
lower-tier CEs; namely, in the hands of the Intermediate Parent Entities (IPEs), as clearly
provided in Articles 6 and 7 of the Directive. The purpose of this so-called top-down
approach is always to levy the minimum taxation on the LTCEs (see chapter 2, at section
24.2).

In such situations, therefore, the IPE will bear the IIR top-up tax in proportion - in broad
terms - to its shares in the LTCEs (see Article 9(1) and 9(2) of the Directive). Hence, if
one assumes that the UPE of an in-scope group is located in a non-GloBE jurisdiction,
and that there is an IPE in a Member State owning 90% of the shares of a LTCE, the IIR
top-up tax, which amounts to 100, will be levied in the hands of the intermediate
company, in an amount equal to 90. As already explained, the residual amount of the top-
up tax (i.e. 10) will be levied under the UTPR mechanism (see chapter 2, at section 2.5.
as well as the following section 4.3. et seq.).

In light of the foregoing, whether such rules comply with the Treaties’ provisions will

now be investigated.

4.2.1. IPEs, IIR and the relevant fundamental freedom

To determine if the rules applicable to the IPEs are compliant with the fundamental
freedoms, this investigation will follow the same modus operandi employed in the
previous sections, which concerned the rules applicable in the hands of the UPEs.

To this end, it has been extensively argued in chapter 3, at section 3.3.6., that when a rule
applies to related companies both the freedom of establishment and the free movement of

capital can be relevant. More specifically, it has been pointed out that when a rule clearly
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provides for its application only in cases of one company exercising control over another
entity, the relevant fundamental freedom should be the freedom of establishment.
However, if a given rule does not expressively apply to such circumstances (thus applying
also to cases where that law requires no control), both the freedom of establishment and
the free movement of capital could be relevant. Nevertheless, if the factual circumstances
show that one company exercises definite influence over another one, the rules under
investigation - usually - ought to be assessed in light of Article 49 TFEU. In such
circumstances, in fact, one company is considered to have a secondary establishment (that
controls) in another Member State, as allowed under the freedom of establishment.
Therefore, Article 49 TFEU should apply.

In light of the foregoing, one has to refer to the Directive at hand, and more precisely to
the mentioned Articles 6 and 7: none of them provide for their application only in cases
of controlling relationships between companies of the in-scope groups. Such a conclusion
is further supported by the definition provided by Article 3(20) of the Directive, which
states that

‘intermediate parent entity’ means a constituent entity that owns, directly or indirectly,
an ownership interest in another constituent entity in the same MNE group or large-scale
domestic group and that does not qualify as an ultimate parent entity, a partially-owned

parent entity, a permanent establishment or an investment entity.

Hence, the IPE is a company that owns an ownership interest in another entity, which is
clearly defined in Article 3(23) of the Directive as “any equity interest that carries rights
to the profits, capital or reserves of an entity or of a permanent establishment”. Such
definition, therefore, does not imply that the IPE controls the LTCE.

This conclusion is even more grounded considering that the Directive does refer to, and
provide a definition of, “controlling interest”. Therefore, if the rules do not provide that
the IPE has a controlling interest in the CEs, it means that it can also not have such
controlling power.

That said, Article 3(21) of the Directive, clarifies that
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‘controlling interest’ means an ownership interest in an entity whereby the interest holder
is required, or would have been required, to consolidate the assets, liabilities, income,
expenses and cash flows of the entity on a line-by-line basis, in accordance with an
acceptable financial accounting standard; a main entity is deemed to hold the controlling

interests in its permanent establishments.

Ergo, one entity has a controlling interest in another company if it ought to consolidate
the latter company, as provided under the financial accounting standard. In this regard,
IFRS no. 10 states that an entity has to consolidate other companies, thus presenting and
preparing the financial statements, if it controls them (see chapter 2, at section 2.3.).

It follows that, if an entity is neither required nor has the possibility to consolidate another
company, then it does not have a controlling interest but - eventually - an ownership
interest that might not even give the power to exercise definite influence.

In light of the above, it is worth recalling that Articles 6 and 7 of the Directive make a
general reference to ownership interest. Therefore, they allow the IPEs to have controlling
or non-controlling interests (i.e. interests that may not give them the power to exercise
definite influence) in the LTCEs.

To further this conclusion, one should note that Article 3(14) of the Directive is the only
provision that recognises a controlling interest in the hands of an entity of the group,
which is the UPE. For this reason, it seems to follow that only the UPEs are supposed to
control (directly or indirectly) all the entities of the groups; while the other companies
(like the IPEs) are not required to have such powers, and may have ownership or
controlling interests in the other CEs.

However, as long as the UPE might only indirectly control a given CE (as provided under
Article 3(14) of the Directive), it seems reasonable to conclude that in such a case there
should be an IPE (owned by that UPE) that controls a given CE. In other words, the factual
circumstances might show that an IPE can fully own or control the CEs, while the UPE
has an indirect control over them.

Therefore, despite their wording, it seems correct to assume that Articles 6 and 7 of the
Directive apply to IPEs that have controlling interests as well as ownership interests (that
do not allow to exercise definite influence) in the CEs. As a consequence, as long as

Articles 6 and 7 of the Directive seem to be applicable - at least, de facto - to both
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situations, one should reach the conclusion that it is correct to apply Article 49 TFEU if
the case at hand does refer an IPE having controlling interests or definite influence over
LTCEs.

Conversely, if the IPE has an ownership interest, which does not allow it to control the

CE, then Article 63 TFEU ought to apply as will be investigated in sections 4.4. et seq.

4.2.2. Possible clashes with Article 49 TFEU

Following the previous conclusion, one should assess whether the IIR top-up tax, applied
at the level of an IPE owned by an UPE not liable to the GloBE rules, violates the freedom
of establishment. More precisely, if an IPE controls a LTCE, the former will be subject
to the IIR top-up, on behalf of the UPE, in proportion to its allocable shares.

In this regard, Articles 6(1) and 7(1) of the Directive provide that when an IPE is not a
low-taxed entity, is held by an UPE that is - respectively - located in a third-country
jurisdiction or is an excluded entity, and owns (i.e. controls) LTCEs located in other
jurisdictions (or that are stateless), it is subject to the IIR top-up tax with regard to these
latter companies. As explained, the top-up tax will be determined in proportion to the
allocable shares of the IPE in the LTCEs.

The consequences triggered by the mentioned provisions are that the IPE which has
secondary establishments in Member States that are LTJs, will bear a top-up tax. As a
consequence, one should wonder whether Articles 6(1) and 7(1) of the Directive are
compliant with Article 49 TFEU. Differently put: do the effects determined by the
mentioned provisions restrict the IPE’s freedom of establishment?

Before carrying on the relevant investigation, it is worth noting that these are the same
circumstances and issues that have been thoroughly analysed in the previous sections with
reference to the UPEs (see section 4.1. et seq.). Therefore, the following investigation is
based on the arguments elaborated in the previous sections, on the case law and the
scholars' positions that have already been extensively analysed earlier. These elements,
therefore, fully complement the following analysis. For these reasons, frequent references

to the earlier sections will be made in order to avoid useless repetitions.
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4.2.2.1. Direct discriminatory treatments under the IR
In order to answer the previous questions, it is important to assess whether Articles 6(1)

and 7(1) of the Directive provide - first of all - discrimination between domestic and cross-
border situations (see the analysis carried out in section 4.1.2.2.1.).

As already highlighted, both provisions apply only at the level of the non-low-taxed IPEs
owning LTCEs located in Member States (LTJs) other than the ones of the former
companies (i.e. non-low-tax jurisdictions). It follows that only cross-border secondary
establishments trigger the application of the IIR top-up tax. It follows that, in these
circumstances, the mentioned provisions do directly discriminate between domestic and
cross-border secondary establishment, thus being contrary to Article 49 TFEU (as argued
with regard to the UPEs in section 4.1.2.2.5.).

Moreover, as already maintained with reference to the UPEs’ positions (see section
4.1.2.2.1.), Articles 6(1) and 7(1) of the Directive also provide horizontal discriminatory
treatments. In fact, an IPE would bear the IIR top-up tax only with reference to certain
CEs located in other Member States. More precisely, if they are located in a LTJ, they are
LTCE:s (see Article 3(19) of the Directive) and, thus, trigger the IIR; if they are located
in a non-low-tax Member States, then the CEs will not trigger any higher tax burden in
the hands of the IPE.

It follows that, also from this perspective, the Directive’s rules applicable at the level of
the IPEs provide discriminatory treatments to the detriment of the subject-to-tax entities’
freedom of establishment. As a matter of fact, if a non-low-taxed IPE is subject to higher
taxation only with regard to certain cross-border situations and not with regard to
domestic ones (or to other secondary establishments located in distinct Member States),
its freedom of establishment is likely to be hindered.

Following the ECJ words in the already-mentioned case law such as the Cadbury
Schweppes decision (see more extensively section 4.1.2.1.), these rules are liable to
dissuade the IPEs from establishing, acquiring or maintaining subsidiaries in low-tax
Member States, thus constituting a restriction on freedom of establishment which - as
such - goes against the purpose of the internal market (see para. 46).

Once it has been established that Articles 6(1) and 7(1) of the Directive determine direct

vertical and horizontal discriminations, it is then necessary to verify whether the
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situations are comparable. In fact, if different cases are treated differently, there should
not be discrimination.

In this regard, it has already been argued that, from the perspective of the Directive, all
the CEs are equal (see section 4.1.2.2.2.). More precisely, the rules at hand apply
indistinctly to all the CEs. Hence, from this formal viewpoint, they ought to be in a
comparable situation. Then, they all carry on activities for their benefit and the one of the
whole group, and therefore they ought to be comparable also from such a substantial
perspective.

In this regard, it has already been pointed out that the different ETR applied at the level
of the LTCEs does not make them incomparable. Rather, the Directive's purpose is to
impose the same tax burden on the LTCEs that is applied to the other non-low-taxed CEs.
Therefore, in light of these reasons, it is correct to conclude that non-low-taxed resident
or non-resident CEs, owned by an IPE, are in a comparable situation to non-resident
LTCEs owned by another IPE.

As a consequence, if the Directive triggers the application of a top-up tax in the hands of
the non-low-taxed IPE only in case it owns entities located in Member States that are
LTJs, and not in other comparable situations, then Article 6(1) and 7(1) under
investigation are unlawful on the grounds that they restrict the IPE’s freedom of
establishment by way of a discriminatory tax regime. In this case, hence, only a valid
justification could prevent the ECJ from invalidating such provisions (see section
4.225.).

From another perspective, one could also hold that the UPE’s location or characteristics
are liable to restrict the IPEs’ freedom of establishment in LTJs. In fact, under Articles 6
and 7 of the Directive, the IIR applies if the UPE is located in a third country or is an
excluded entity. Therefore, if a liable-to-tax IPE has a liable-to-tax UPE, and the former
entity controls a LTCE, then no IIR would apply in the hands of the intermediate
company. Conversely, if the same liable-to-tax IPE has a non-liable-to-tax UPE, then the
former entity should bear a certain amount of IIR. In other words, the restriction of the
IPE’s freedom of establishment, which takes the form of more burdensome taxation,
depends not only on the CEs’ location (in low-tax Member States) but also on the UPE’s

liability to tax.
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To this end, it seems useful to recall the already-mentioned Metallgesellschaft decision,
which concerned the application of a more burdensome tax regime in the hands of resident
subsidiaries with non-resident parent company, than it would be levied in the hands of a
resident subsidiary with a resident parent company. In this context, the ECJ maintained
that “the difference in the tax treatment of parent companies depending on whether or not
they are resident cannot justify denial of a tax advantage to” resident subsidiaries “of
parent companies having their seat in another Member State where that advantage is
available to subsidiaries” resident in the same Member State of the parent companies
(para. 60)71°.

Thus, applying such conclusion to the cases at hand, one can maintain that the IPEs should
not be subject to a more detrimental tax regime (i.e. the IIR) as a consequence of the
liability-to-tax of the parent companies (i.e. if they are liable to tax or not). If so, then the
IIR provision would be discriminatory. Differently put, since the IIR rules trigger the
additional taxation in the hands of the IPEs as a consequence of their parent companies,
it seems correct to maintain that they provide discriminatory (hence, unlawful) tax

regimes, to the detriment of the IPEs’ freedom of establishment’'!.

4.2.2.2. The IPE and the IIR applicable to domestic situations

Like in the cases concerning the UPE (for a more extensive analysis, see section
4.1.2.2.3.), one could maintain that the Directive’s rules also apply to pure domestic
scenarios. Therefore, the previously-mentioned direct discriminatory treatments could
have been overcome.

However, as already pointed out, such conclusion is partially correct. In fact, if under
Articles 6(1) and 7(1) of the Directive an IPE is liable to tax only with reference to the
LTCE:s located in a Member State other than the former entity’s, under Articles 6(2) and
7(2) of the Directive an IPE, that is located in a Member State that is LTJ, is subject to
the IIR top-up tax in respect of itself and of its LTCEs located in the same Member State.
If one interprets these provisions literally, the already-analysed issues arise (see section

4.1.2.2.3.). In fact, it would follow that a low-taxed IPE is subject to the IIR top-up tax

"0 Similarly, ECJ, 21 Nov. 2002, case C-436/00, X and Y, at para. 38; the Bosal decision, at para.
40; the Test Claimants in the Thin Cap Group Litigation decision, at para. 59.
"1 To this effect, see - extensively - section 4.3.2.1., and specifically note no. 241.
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with regard only to itself and the LTCEs located in its low-tax Member State, and not
with reference to the LTCEs located in other LTJs. Therefore, if one compares a low-
taxed IPE owning LTCEs in the same Member State with the same IPE with LTCEs only
in other low-tax Member States, it would follow that only in the former case the IIR top-
up tax would be levied. Similarly, if one compares a non-low-taxed IPE owning LTCEs
in other Member States with a low-taxed IPE with LTCEs exclusively in other Member
States, then only in the first-mentioned scenario the IPE will bear the additional taxation.
It follows that domestic and cross-border scenarios, as well as cross-border scenarios
among themselves, would be subject to different tax treatments.

If these were the right conclusions, then Articles 6(2) and 7(2) of the Directive would not
contribute to the solution of the incompatibilities determined by Articles 6(1) and 7(1) of
the Directive. For these reasons, the former provisions would still be invalid, thus not in
line with Article 49 TFEU and - more generally - with the internal market.

However, it has been argued that, if one investigates the rules at hand in a more
comprehensive way, and refers to Recital no. 6 of the Directive, the conclusion should be
that a low-taxed IPE, owing resident and non-resident LTCEs, should be subject to the
IR with respect to all of its controlled companies everywhere located (see section
4.1.2.2.3.). In this regard, one can also make reference to Recital no. 9 of the Directive,

which states that

when the ultimate parent entity is an excluded entity or is located in a third-country
jurisdiction that has not implemented the OECD Model Rules or equivalent rules and thus
does not have a qualified IIR, intermediate parent entities situated below the ultimate
parent entity in the ownership chain and located in the Union should be obliged under this

Directive to apply the IIR up to their allocable share of the top-up tax.

Such statement, hence, does not seem to limit the scope of application of the IIR to the
IPEs’ owning LTCEs located in the same Member State, while disregarding the IPEs’
LTCE:s located in other low-tax Member States. On the contrary, it seems that the IPEs
have to pay the IIR top-up tax with regard to all of their (shares in the) LTCEs, everywhere
located. If one were to state the opposite, as already pointed out (see section 4.1.2.2.3.),

it would be more challenging to tax the non-resident LTCEs.
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Therefore, the previous conclusion seems more logical and in line with the overall
mechanism of the global minimum taxation. Thus, assuming that low-taxed IPEs are
subject to the IR with regard to the LTCEs located in their Member States as well as in
other LTJs, one can still conclude that the problems arisen under Article 6(1) and 7(1) of
the Directive are not solved.

More precisely, a non-low-taxed IPE would own resident non-low-taxed CEs and non-
resident LTCEs (and non-low-taxed CEs). Therefore, under Articles 6(1) or 7(1) of the
Directive, it would still be subject to the IR top-up tax only with regard to its cross-border
secondary establishments.

It follows that Articles 6(2) and 7(2) of the Directive do not overcome the problems
related to Articles 6(1) or 7(1) of the Directive, which ought to be unlawful due to their
restrictive effects.

As already maintained (see section 4.1.2.2.3. et seq.), if one considers the overall
mechanisms, cases of covert discrimination seem to arise. In fact, the Directive’s rules
trigger the application of the IIR in the hands of the IPEs as a consequence of the CEs’
ETR, which - therefore - is the criteria of differentiation leading in fact to the same result

as if it was based on the seat of an enterprise’!?

. More specifically, if a CE is located in a
LT]J, its ETR is below the minimum agreed, and it will trigger the application of the IIR
in the hands of the IPE. Conversely, if a CE is located in a Member State that is not a
low-tax one, its ETR is above the minimum agreed, and it will not trigger the application
of the IIR top-up tax.

In light of the above, one could conclude that, while Articles 6(1) and 7(1) of the Directive
provided direct discriminatory treatment to the detriment of cross-border secondary
establishment, Articles 6(2) and 7(2) of the Directive have introduced the liability to tax
of the IPEs with respect to the LTCEs located in the same Member State. As a
consequence, these latter provisions seem to have overcome the directly discriminatory
treatments caused by the former provisions. However, by employing the ETR criteria in
order to trigger the application of the IIR, the rules under investigation still provide for
covert discrimination: only the CEs with an ETR below the minimum agreed, which as

such are located in low-tax Member States, will trigger a more burdensome taxation in

the hands of the controlling IPEs.

"2 See the Commerzbank decision, at para. 14.
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In light of the above, only a valid justification could allow such rules to be effective;
conversely, they should be invalidated.

From a different perspective, it is worth stressing that the widening scope of application
of the rules at hand to large-scale domestic groups, as provided under Articles 1 et seq.
of the Directive, does not solve the mentioned issues (see, extensively, section 4.1.2.2.4.).
In fact, if the UPE is not liable to tax because it is located in a third country (see Article
6 of the Directive), it means that such large-scale domestic group is located in that third
country, and therefore is non-liable-to-tax under the Directive. Conversely, if the UPE is
an excluded entity (see Article 7 of the Directive), then such in-scope large-scale domestic
group could be located in a Member State and, consequently, could be liable to the
minimum tax. While the first group is immaterial because it is out of the scope of the
rules at hand, the second group is relevant.

However, in this latter scenario, the discriminatory treatment against certain secondary
establishments of MNEs would persist, provided that MNEs and large-scale domestic
groups are comparable (on this matter, see section 4.1.2.2.4.). In fact, if one compares a
non-low-taxed IPE of a large-scale domestic group owning CEs (which are clearly located
in the same jurisdiction) with a non-low-taxed IPE of a MNE owning CEs (located in the
same jurisdiction and in other Member States), it would follow that the former
intermediate company will not bear any additional taxation, as long as the entities are
located in the same non-low-tax Member State; while the latter would still bear the I1IR
with regard to the secondary establishment located in LTJs.

Therefore, assuming that the large-scale domestic groups and MNEs are comparable, a
discriminatory treatment against the non-low-taxed IPEs of MNEs with secondary
establishment in LTJs persists, regardless of the widening scope of application of the rules
at hand to domestic groups.

Given that, as already argued (see section 4.1.2.2.5.), it is worth stressing that the
discriminatory treatment in the hands of non-low-taxed IPEs owning secondary
establishments in low-tax Member States is not fortuitous or a matter of chance, as stated
by the ECJ in the recalled Vodafone and Tesco decisions. Instead, the Directive (under its
distinguishing criterion, i.e. the ETR) would intrinsically or typically affect foreign (low-
taxed) companies, as maintained by Advocate General Kokott in the already-mentioned

Opinions on the Vodafone and Tesco cases.
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It follows that the rules at hand indeed contravene the freedom of establishment of certain
IPEs and, consequently, are liable to impair the internal market.

From a different perspective, it has been maintained that the implementation of the
QDMTT does not solve the (indirect) discrimination provided by the IIR mechanisms;
instead, it further highlights the discriminatory tax treatment between domestic and cross-
border secondary establishments. As a matter of fact, due to the QDMTT, only the non-
resident LTCEs of the MNE would trigger the IR top-up tax in the hands of the IPEs,
unlike the comparable resident and non-resident LTCEs subject to the QDMTT.

It follows from the above that only a justification for these restrictions could keep the
Directive as such (see section 4.2.2.5.) and the implementing national measure, which
will enact the rules according to that secondary legislation, effective.

In conclusion, it is worth stressing that the UPEs’ freedom of establishment might also
be restricted by the IIR in case some of their controlled IPEs are subject to the IIR top-up
tax, unlike other intermediate entities. However, to apply the IIR that might restrict the
UPEs’ fundamental right, Articles 6 and 7 of the Directive provide that UPEs have to
reside in third countries or should be excluded entities. Given that, if the UPE is a non-
EU company, it cannot invoke the application (or violation) of Article 49 TFUE that
applies only within the EU. Instead, if the UPEs are excluded entities’!®, they might
invoke the violation of their freedom of establishment. In fact, as long as some of their
secondary establishments (IPEs) are subject to different and sometimes more burdensome
taxation (i.e. the IIR), the UPEs would be deterred from carrying on activities in those
jurisdictions accordingly. In fact, if the subject-to-tax IPEs have to bear a certain amount
of top-up tax as a consequence of their LTCEs, their income will be reduced by such
additional taxation, and the UPEs dividends, which the subject-to-tax companies should
distribute, would be of a lower amount”'“.

In light of the above, it is worth recalling that not only the national implementing rules
are likely to be found incompatible with Article 49 TFEU, but also the Directive at issue
is liable to clash with the fundamental freedom (see, extensively, section 4.1.2.2.6.), and

- for the mentioned reasons - they are likely to be outlawed by the ECJ.

13 Defined in Article 2(3) of the Directive as - in general terms - governmental entities and
ancillary ones.
714 For similar remarks, and the relevant conclusions, see section 4.2.2.4.
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4.2.2.3. The IIR as a restrictive provision
As already maintained, for the sake of completeness, one should also assess whether

Articles 6 and 7 of the Directive provide non-discriminatory restrictive effects (see, more
extensively, section 4.1.2.3. et seq.). In fact, although it is disputed, the ECJ has
sometimes concluded that certain measures were non-discriminatory but had restrictive
effects on the fundamental freedoms, thus contravening the Treaties.

Even though it has been concluded in the previous section that Articles 6 and 7 of the
Directive provide - in certain circumstances - direct and - in other cases - covert
discrimination, in case one could conclude that these rules are not discriminatory, it is
relevant to investigate if they provide unlawful restrictions. In fact, “treaty freedoms
comprise both a non-discrimination component and a non-restriction component”’!3,

In order to carry on such assessment, as already held (see, more extensively, section
4.1.2.3.), it is important to verify whether the [IR, which applies in the hands of the IPEs,
is a non-discriminatory measure (in the sense that it treats cross-border and domestic
situations alike) that constitutes an ‘obstacle’ (‘barrier’, ‘hindrance’) to cross-border
transactions, as long as it makes particularly burdensome or even impossible for an entity
to leave one national market and (or) enter another one’!®.

To this end, one could assume that an [PE had 100 of profits but the IIR which should
bear amounts to 90, 100 or 110 (or more). In this case, the controlling entity would indeed
be deterred, and almost prevented from, carrying on activities via the CEs located in low-
tax Member States. In fact, in order to pay the IIR for its LTCEs, the IPE would suffer a
reduction of its profits, a loss or even a reduction of its assets. For this reason, it seems
possible to maintain that the IR can determine the (even complete) erosion of the
controlling entity’s profits, thus having the effect of - de facto - impeding a free exercise
of its right of establishment (see, extensively, section 4.1.2.3.1.).

Simply put, when an IPE exercises its right of establishment in low-tax Member States,
it will bear more burdensome taxation under Articles 6 and 7 of the Directive which is

liable to hinder, restrict, make less attractive or — in some instances — also de facto impede

15 A. Cordewener, The Prohibitions of Discrimination and Restriction within the Framework of
the Fully Integrated Internal Market, in EU freedoms and taxation: EATLP Congress, Paris 3-5
June 2004, supra note 344, q at sec. 2.3.

"6 See Id. 9§ at sec. 1.1.2.2.
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the exercise of its freedom of establishment. Consequently, such restrictive rules ought to
be incompatible with Article 49 TFEU and the internal market’s rationale.

From a different perspective, one should also recall the previous conclusions, concerning
restrictive secondary laws vis-a-vis primary law (see more in-depth section 4.1.2.3.2.).
More precisely, it was maintained that even if a uniform measure, such as the Directive
at issue, seems — from a formal point of view — not capable of partitioning the internal
market, it still can determine such effects. Hence, for the reasons pointed out earlier, it
seems possible to conclude that the Directive at hand is liable to partition the internal
market as a consequence of the negative effects that it determines on the IPEs’
fundamental freedoms (see, to this effect, section 4.1.2. et seq.).

It follows from the above that, unless justified, both the national implementing rules and

the Directive are likely to be found incompatible with the Treaties' fundamental freedoms.

4.2.2.4. Further clashes
Finally, it is worth pointing out that, like Article 5, also Articles 6 and 7 of the Directive

might clash with the right to property guaranteed under Article 17 CFR (for further
comments on this matter, see section 4.1.3). In fact, under these provisions, an IPE may
have to bear a top-up tax that is much higher than its profits. As a consequence, not only
would the controlling entity’s profits be set to zero, but the IPE may suffer a loss, with
further negative consequences on its assets. For these reasons, such provisions might
eventually determine a deprivation of the legitimate IPE’s possessions, which Article 17
CFR safeguards.

In this context, only a “public interest” justification could make the Directive’s negative
effects acceptable and, thus, compatible with Article 17 CFR. However, assuming the
rules at hand cause a deprivation of the IPE’s assets, the “public interest” justification
would not be enough to preserve them. In fact, Article 17 CFR states that a fair
compensation is due as a consequence of the suffered losses. However, the Directive does
not provide any.

Therefore, assuming that the Directive’s rules determine - de facto - a deprivation of the
subject-to-tax entity’s assets and that they may be justified by public interest, such
secondary law does not provide any fair compensation, thus being incompatible with

Article 17 CFR.
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For this reason, coming to the conclusion that — at least in the supposed case — the rules
at hand may clash with the right of property guaranteed under the CFR and ECHR, it
seems correct to maintain that the ECJ could either annul such derived legislation or

invalidate the national implementing rules (see more extensively section 4.1.3.).

4.2.2.5. Possible justification
As a consequence of the conclusion that Articles 6 and 7 of the Directive provide unlawful

restrictions on the IPEs’ freedom of establishment with specific regard to the CEs located
in low-tax Member States, it is necessary to assess whether there might be valid
justifications which could enable the ECJ to permit such negative effects (see,
extensively, section 4.1.5. et seq.).

In this regard, as it has already been held, the possible justifications provided by Article
52 TFEU are not relevant in the context of this tax measure (see section 4.1.5.1.).

With reference to the rule of reason test elaborated by the ECJ, it seems difficult to find
a suitable justification for the restrictions imposed by the Directive’s rules (see section
4.1.5.2.). In fact, the mechanisms under scrutiny aim to impose a minimum level of
taxation on the in-scope groups, with the purpose of reducing (if not set to zero) tax
competition, which operates - mostly - at the international level.

For this reason, the Directive’s rules do not deal with (and, thus, cannot be justified
according to) - e.g. - tax evasion or avoidance, fiscal supervision or other justifications.
However, it has been pointed out that there is no numerus clausus of justifications, and
considering that the case law is not always consistent, new arguments may possibly be
elaborated by the ECJ’!7. That said, even if a justification were found, it would still be
necessary to assess whether the rules at hand proportionately pursue their aim (see section
43.2.5).

In this regard, not only should the implementing measures (that impose such restrictions)
be justified accordingly, but also the Directive as such ought to be justified for its
restrictive provision (see the more detailed analysis carried out in section 4.1.5.3.). In this

latter context, it was pointed out that the possible relevant justifications are the completion

"7 According to J. F. P. Nogueira, GloBE and EU Law: Assessing the Compatibility of the
OECD’s Pillar Il Initiative on a Minimum Effective Tax Rate with EU Law and Implementing It
within the Internal Market, World Tax Journal, supra note 555, 9 at sec. 4.4.1.
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of the internal market, the prevention of disturbance of the market and the introduction of
harmonising measures.

With reference to the first-mentioned justification, it has already been concluded that the
Directive does not aim to further the internal market as long as its purpose is to tax certain
entities. Thus, such justification does not seem herein relevant.

Then, regarding the second-mentioned justification, it was previously concluded that tax
competition should not disturb the internal market, or should not disturb it so much as to
allow a restriction of the fundamental freedoms. Therefore, such justification does not
appear to be applicable.

With regard to the last justification, it was maintained before that such reasoning would
not prevent the ECJ from assessing the compatibility of the Directive with the
fundamental freedoms, and that even if it were found to be justified accordingly, the
proportionality test would still apply.

Finally, it has already been pointed out that the unanimity rule, provided under Article
115 TFEU, which has been followed in order to approve the Directive at hand, could - de
facto - prevent the Court from invalidating such widely agreed-upon provisions.
However, such a conclusion is questionable due to the lack of case law, and the absence
of support from the Treaties.

For all these reasons, as it was concluded previously, there appears to be no valid
justifications for the restrictions imposed by Articles 6 and 7 of the Directive on the IPE’s
freedom of establishment. Consequently, these provisions are likely to be invalidated.

In conclusion, with regard to the compatibility of the rules at hand with the right to
property’s provision, it has already been held that the “public interest” justification does
not seem relevant. However, if it were applicable, the measures should still act
proportionately, and a compensation should be provided. Nevertheless, such
remuneration is not provided by the Directive (see, extensively, section 4.1.3. et seq.).
In light of the foregoing, it was concluded that the Directive and its rules, along with the
national laws that will implement them in the Member States, are hardly justifiable for

their negative effects, and thus appear to be unlawful’'®,

718 However, some scholars are of a different opinion, as stressed in section 4.1.5.4.
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4.2.2.6. Proportionality test
The previous sections concluded that a valid justification for the restriction determined

by the IIR top-up tax on the IPEs’ fundamental freedoms is unlikely to be found. If this
were the ultimate conclusion, then the measures at hand should be invalidated on the
grounds that they clash with a fundamental freedom and, thus, with the internal market.
However, in light of the fact that the ECJ may elaborate further justifications and that
many scholars believe that the rules - if restrictive - are justifiable, it is relevant to assess
whether the IIR rules (provided under Articles 6 and 7) proportionately pursue their aim.
In fact, if these provisions are restrictive but justified, they - nevertheless - “must be
appropriate for attaining the objective pursued and must not exceed what is necessary in
order to attain that objective”’"’.

In this regard (see the detailed analysis carried out in section 4.1.6.), the rules at issue do
not seem to be totally ineffective or irrational in pursuing the minimum taxation. Besides
the issues raised in the current study, the overall mechanism seems adequate to impose a
minimum level of taxation on the in-scope groups.

That said, if the Court finds these measures unsuitable, it will be content with that, and it
will not carry on further investigations. Conversely, if the ECJ finds them suitable, it
would assess whether they are necessary.

With regard to this latter evaluation, it has already been pointed out that, as long as the
Directive’s rules do not aim to further the internal market or other general interests, any
restriction of the fundamental freedoms ought not to be proportionate. In fact, the
fundamental freedoms should not be restricted to pursue a minor goal. They are of utmost
importance, especially in the context of the internal market, and - as such - only rules that
pursue general interests should lawfully restrict them.

Also, it has been maintained that, since there appears to be a more proportionate rule that
could allow Member States to levy a minimum tax without causing a restriction of - in
this case - the IPEs’ fundamental freedoms, the IIR top-up tax seems indeed
disproportionate.

In light of the foregoing, it seems correct to conclude, in line with the deductions reached

in the previous sections (see section 4.2.2. et seq.), that the rules provided under Articles

"9 K. Lenaerts et al., EU Constitutional Law, supra note 93, ch. 7, at sec. 7.074.
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6 and 7 of the Directive, if justified, do not pursue their aim in a proportionate manner.
As a consequence, they should be invalidated.

That said, one should also refer to the arguments already put forward in section 4.1.6.1.
concerning the Directive as such. In this regard, it has already been stressed that
secondary legislation might clash with the fundamental freedoms. Consequently, they are
liable to be invalidated by the ECJ.

Nevertheless, the Court recognises a wide margin of discretion to the EU legislature, thus
allowing derived laws to impose restrictions to an extent not permitted by national laws.
Despite such derogation, secondary law can be invalidated if it is manifestly inappropriate
having regard to the objective that the competent institution is seeking to pursue.

With regard to the IIR rules, hence, it is possible to hold that they go manifestly beyond
what is necessary to achieve the global minimum taxation. In fact, such tax does not
concern the internal market or another general interest. Therefore, every restriction of the
fundamental freedoms is disproportionate.

Then, it has already been pointed out that there are different and more suitable instruments
to achieve the minimum tax goal. For this reason, it seems correct to conclude that the
Directive, when it provides for the application of the IIR in the hands of the IPEs in the
mentioned circumstances, is manifestly erroneous.

As a consequence, the ECJ should be able to invalidate such derived law, to the benefit
of alternative and more suitable taxing rules that are already provided in that secondary

legislation.

4.2.3 Concluding remarks and possible solution

On the basis of the previous sections that have analysed the application of the IIR in the
hands of the UPE (see sections 4.1.2. et seq.), it was concluded that the IIR rules
applicable at the level of the IPEs are not in line with the Treaties. In fact, they determine
discriminatory treatments, directly or indirectly; as well as restrictions, which are hardly
justifiable’?. Then, it was held that, although may be justified, such rules do not pursue

their aim in a proportionate manner.

720 Also, according to A. Schnitger, Vereinbarkeit Der Vorschlige Zur Einfiihrung von GloBE-
Regelungen Mit Den Grundfreiheiten Des AEUV, Internationales Steuerrecht, supra note 353.
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However, as it was concluded before, there is another rule which may allow Member
States to impose a minimum tax without unlawfully restricting the IPEs’ fundamental
right of establishment: the QDMTT. In fact, as extensively argued in section 4.1.7., such
rule allows a LTJ to levy the top-up tax directly on the LTCEs therein located. As a
consequence, the controlling IPEs will not have to bear the IIR top-up tax with regard to
the latter entities.

It follows that the issues investigated in the preceding sections would be partially solved.
In fact, an IPE would not have to bear the IIR top-up tax with regard to the LTCEs located
in low-tax Member States, and - therefore - its freedom of establishment would not be
restricted by such higher taxation.

To be more precise, if the ECJ concluded - on the one hand - that Articles 6 and 7 of the
Directive clash with Article 49 TFEU, but that - on the other hand - the QDMTT ought
to be applied instead, then the Directive would not be invalidated. Rather, it would be
interpreted in accordance with primary law.

Nevertheless, it is worth stressing that the QDMTT does not represent a solution for the
national implementing rules, which will still provide for the application of the IIR top-up
tax in the hands of the IPEs owning non-resident LTCEs, thus clashing with Article 49

TFEU (see, extensively, section 4.1.7.).

4.3. Article 49 TFEU vis-a-vis the UTPR

The investigation concerning the compatibility of the global minimum taxation with the
fundamental freedoms should take into account the other taxing rules, such as the
Undertaxed Profit rule (UTPR) which has already been analysed (see chapter 2, at section
2.5. et seq).

To this end, it will be investigated whether the UTPR rules, contained in the Directive as
well as in the forthcoming national implementing measures, are compatible with the
freedom of establishment.

That said, it is worth recalling that the UTPR is a back-stop mechanism useful to collect
the residual amount of top-up tax which could not be levied under the IIR mechanism.
Such levy can take the form of a top-up tax or a denial of deduction (see Articles 12(2)
and 13(2) of the Directive).
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More precisely, Articles 12(1) and 13(1) of the Directive provide that where the UPE of
an MNE group (and - clearly - not large-scale domestic groups’?') is located in a third-
country jurisdiction that does not apply a qualified IIR, or it is an excluded entity, or it is
located in a low-tax third country jurisdiction, Member States shall ensure that the
constituent entities located in the Union are subject, in the Member State in which they
are located, to an adjustment equal to the UTPR top-up tax amount allocated to that
Member State, for the fiscal year, in accordance with Article 14.

It seems to follow that only when the UPE is not liable to tax (in broad terms) the UTPR
should apply. However, in this regard, it is worth referring to the doubts raised in chapter
2, at section 2.4.2., with reference to the further cases in which the UTPR seems relevant.
As argued, in fact, there may be circumstances other than the ones referred to in Articles
12 and 13 of the Directive in which the UTPR is triggered, and such top-up tax could also
be levied in the hands of the UPE*.

That said, it is clear that the residual amount of top-up tax, which must be levied in order
for the in-scope group’s entities to be subject to the 15% minimum taxation, ought to be
collected in the hands of the liable-to-tax entities which are located in the Member States.

However, the Directive’s rules do not provide any further clarification with regard to the

2l In fact, not only does the wording of Articles 12 and 13 of the Directive not provide an
extension of such rules to large-scale domestic groups, but also the overall mechanism would not
determine the application of the UTPR to purely domestic groups. In fact, it is clear that if a given
domestic group were located in a Member State, the top-up tax would be entirely collected under
the IIR (or QDMTT), thus not leaving any top-up tax for the UTPR. Conversely, if a domestic
group were not located in a Member State but in a third country, then it would not be liable to the
rules at hand, and - consequently - it would not be taxed in any Member State (as long as it is a
pure domestic group).

22 In light of the observations outlined in chapter 2, at section 2.4.2., it seems possible that the
UPE will be subject to the UTPR too. In fact, suppose it directly owns 70% of the LTCE and that
an IPE (located in another Member State) owns 20% of the latter company, the IR will be
allocated according to Article 9 of the Directive. Hence, there would be a residual 10% of the top-
up tax to be collected under the UTPR among the liable-to-tax entities, which should include the
mentioned entities.

Nevertheless, in this regard, some Authors seem to suggest the opposite. They state that if the
MNE is located exclusively within the EU, or it has an EU UPE, then no UTPR would be due
because of the mandatory IIR (S. Douma et al., The UTPR and International Law: Analysis From
Three Angles, 110 Tax Notes International, supra note 157.). Such conclusion seems based on the
assumption that, when the UPE is located in the EU (alone or with all or some of the other CEs),
then it will bear the whole amount of the top-up tax under the IIR, irrespective of the amount of
shares of the LTCEs owned by such ultimate company. In light of this perspective, hence, there
should not be any additional tax to collect under the UTPR. However, as pointed out before, such
conclusion does not seem to fit with the allocation rules, provided by Article 9 of the Directive
(see chapter 2, at section 2.4.2.).
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allocation of the UTPR among the CEs located in a given Member State and, at the same
time, there appears to be no excluded entity. For these reasons, it seems correct to
maintain that all IPEs and CEs located in the Member States will have to bear the UTPR
in accordance with Article 14 of the Directive.

As a consequence, subjects of the UTPR might be entities of the in-scope group that have
controlling interests, ownership interests in the LTCEs (where there is no power to
exercise definite influence; see section 4.6.) or even no interests in such companies (see
section 4.7.1.). In light of the previous premises (see chapter 3, at section 3.3.5. et seq.),
in case the facts at hand could show that the subject-to-tax entity has a controlling interest
(or definite influence)’?® in the LTCE that has triggered the UTPR, then, it would be
necessary to assess whether such Directive’s rules are compliant with the Treaties’
fundamental freedoms’?*,

That said, before carrying on such investigation, it is necessary to point out that the
relevant case law, the position of the scholars and the main arguments have already been
extensively outlined in section 4.1. et seq. Consequently, those parts fully complement
the following analysis. In fact, as it will be shown, the UTPR mechanism determines
substantially identical issues to the IIR.

Hence, in order to prevent the reiteration of observations, frequent references to previous

sections will be made in the following analysis.

4.3.1. The relevant fundamental freedom

As already argued (see chapter 3, at section 3.3.5. et seq., and the section 4.1.1.), when a
given rule targets only cases of controlling relationships between two (or more) entities
or also situations in which one company exercises definite influence over another one,

then the ECJ usually investigates the relevant provision in light of Article 49 TFEU. In

2 1t should be stressed that for the sake of simplicity, the following investigation will refer to
control and controlling power, but the analysis also involves cases of entities exercising definite
influence. In other words, following the conclusions reached in chapter 3, at section 3.3.5. et seq.,
the analysis will involve only those situations where the freedom of establishment applies.

24 Of a different opinion is V. Bendlinger, The OECD’s Global Minimum Tax and Its
Implementation in the EU, supra note 492, ch. 6, at sec. 6.2.2.1.3.. The Author, in fact, maintains
that the UTPR is relevant only in third-country contexts where the freedom of establishment,
however, does not apply.
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fact, in these circumstances, such entity has exercised its right of establishment in another
Member State by setting up or carrying on an activity therein.

Given that, it has been previously concluded that the UTPR rules can apply to situations
in which one entity controls (or influence) another one. To be more precise, suppose the
UPE is not liable to the IIR, in light of the top-down approach, the IPEs would be subject
to tax with reference to their LTCEs. In this regard, if one IPE has a controlling interest
in the LTCEs (or the power to exercise definite influence over it), the residual shares
might be held by the non-liable-to-tax UPE or another IPE. Hence, assuming that the top-
up tax due is 100 and that the liable-to-tax IPE owns 80% of the shares of the LTCEs,
part of the tax would be collected under the IIR in the hands of this latter company but
there would be 20 of top-up tax to be collected under the UTPR in the hands of the other
liable-to-tax entities. Among these latter companies there is also the already subject-to-
tax IPE, which controls the LTCEs. In this case, thus, that IPE would have a controlling
interest in the LTCE that has triggered the top-up tax which will be collected under the
UTPR.

Therefore, in light of the fact that the Directive’s rules apply indistinctly to controlling
and non-controlling relationships (i.e. absence of power to influence), Article 49 TFEU
is relevant if the case under scrutiny pertains to the former relationship. The example
previously provided, for instance, refers to a liable-to-tax entity (IPE) that is subject to
the UTPR with regard to its controlled LTCEs. As a consequence, this situation would
need to be investigated in light of Article 49 TFEU, like any other possible cases in which
a controlling entity is subject to the UTPR with regard to its controlled LTCEs"’.

4.3.2. The possible clashes with Article 499 TFEU

As already argued with regard to the IIR top-up tax and the UPEs (see for an in-depth
analysis section 4.1. et seq.), one has to assess whether the additional taxation determined
by the UTPR (either in the form of a top-up tax or a denial of deduction) does restrict a

controlling entity’s fundamental freedom of establishment.

25 Similarly, see L. De Broe & M. Massant, Are the OECD G20 Pillar Two GloBE-Rules
Compliant with Fundamental Freedoms?, EC Tax Review, supra note 508, § at sec. 3.2.
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To this end, one should - first of all - investigate in which circumstances a given
controlling entity’s fundamental freedom is restricted. Then, the discriminatory test
should be carried out.

With regard to the first element, one has to highlight that the UTPR applies as a

726 _ two different factors: the location or form of the UPE, and

consequence of - mainly
the location of the CEs. In fact, Articles 12(1) and 13(1) of the Directive provide that the
UTPR applies if there are LTCEs and if the UPE is located in a third country that does
not apply the GloBE rules or in a low-tax third country, or is an excluded entity.

In this context, it is possible to assume the IPE’s perspective. Thus, if an IPE, with a non-
liable-to-tax UPE, controls LTCEs, then it will bear the UTPR, along with other CEs
everywhere located in the EU. Conversely, if the same IPE, with a non-liable-to-tax UPE,
has no LTCEs because all of its CEs are located in non-low-tax Member States, then no
UTPR would be due.

In light of the above, it seems correct to conclude that the IPE’s freedom of establishment
is likely to be restricted by the UTPR top-up tax. In fact, the location (in low-tax Member
States) of its secondary establishments is liable to trigger the application of the UTPR.
This situation does not seem to differ from the previous ones related to the IIR (see section
4.2. et seq.).

In light of the above, it seems correct to conclude that the ownership of secondary
establishments triggers the possible application of the UTPR in the hands of controlling

(in broad terms) IPEs, thus having a restrictive effect.

26 If one were to follow the restrictive approach outlined in chapter 2, at section 2.4.2., then the
amount of shares of the LTCEs directly owned by the UPE would be another relevant criterion to
this end. In fact, if the liable-to-tax UPE owns the whole amount of shares, then no UTPR would
apply. Conversely, if the liable-to-tax UPE does not wholly own the LTCEs, then a residual
amount of top-up tax might be collected under the UTPR if no other IPEs are liable to the IIR
with regard to the residual amount of shares. Hence, assuming that an UPE owns 70% of the
LTCEs’ shares, and an IPE that owns 20% of the LTCEs shares, then the remaining top-up tax
which could not be allocated according to Article 9 of the Directive would be collected under the
UTPR.

Therefore, not only the amount of shares owned by the UPE but also the amount shares owned
by the other IPEs might be relevant in this regard. The following investigations, however, are
relevant also in these cases.
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4.3.2.1. The discriminatory effects of the UTPR on the IPEs: a
comprehensive analysis
It follows from the foregoing that only certain secondary establishments trigger the

application of the UTPR in the hands of the IPEs. More specifically, only the CEs located
in a low-tax Member State will trigger such additional taxation. It follows that Articles
12 and 13 of the Directive provide direct discrimination by reason of the seat of CEs, i.e.
whether the IPEs control (or influence) CEs located in LTJs or not (for more comments,
see section 4.2.2. et seq.).

Although such discrimination is not clearly set forth in the wording of the mentioned
Articles, it undoubtedly derives from the whole minimum tax mechanism. To clarify such
conclusion, one has to assume the following case: an in-scope group, with a non-liable-
to-tax UPE, and a liable-to-tax non-low-taxed IPE that controls (or has definite influence
over) resident (hence, non-low-taxed) CEs and non-resident LTCEs. In such a case, the
UTPR would apply as a consequence of the location (in low-tax Member States) of these
latter companies, while the CEs located in the same Member State of that IPE would not
trigger the UTPR.

However, one could also maintain that the IPEs could bear a certain amount of UTPR
with regard to both resident and non-resident controlled LTCEs. Articles 12 and 13 of the
Directive, in fact, do not state that the IPEs are liable-to-tax only with regard to non-
resident LTCEs. To put it differently, as it will be shown later (see sections 4.6. et seq.),
all the CEs of the in-scope groups can be liable to such tax with regard to LTCEs
everywhere located. For this reason, one could maintain that the UTPR rules do not
directly discriminate against the location of the secondary establishments.

However, such conclusion seems partially correct. In fact, there appears to persist covert
discrimination against CEs subject to an ETR below 15% (see to this effect the in-depth
analysis carried out in section 4.1.2.2. et seq.). This is a criteria of differentiation which
leads in fact to the same result as if it were based on the seat of an enterprise. In fact,
covert discrimination arises as a consequence of the ETR criterion: only the CEs that are
subject, in their resident (low-tax) jurisdictions, to an ETR lower than 15% will -
eventually - trigger the application of the UTPR in the hands of the IPEs.

However, one could maintain that also resident LTCEs would be able to - eventually -
trigger the UTPR like non-resident ones, without determining any direct or covert

discrimination. Again, this conclusion is partially correct. In fact, if one assumes an in-
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scope group with a non-liable-to-tax UPE and a low-taxed liable-to-tax IPE that controls
resident and non-resident CEs, then the UTPR would eventually be triggered by the

resident and non-resident LTCEs, since both companies would be low-taxed’?’

. Hence,
no discriminatory treatment against cross-border situations would arise as a consequence
of the application of the UTPR in the hands of the IPE.

Nevertheless, if one assumes an in-scope group with a non-liable-to-tax UPE and a non-
low-taxed liable-to-tax IPE that controls resident and non-resident CEs, then the UTPR
would eventually be triggered only by non-resident LTCEs, because the resident ones
will be non-low-taxed like their IPE"%,

For these reasons, also with reference to pure domestic scenarios, the UTPR might
prevent the non-low-taxed IPEs from carrying on activities in low-tax Member States,
thus restricting their right of establishment in contrast to the internal market’s rationale
(see more comments in section 4.2.2. et seq.).

In other words, the freedom of establishment of non-low-taxed IPEs, when exercised in
certain (low-tax) Member States, would be restricted by such additional taxation, which,
without a justification, should be held invalid accordingly.

From a different perspective, the rules under investigation also determine horizontal
discrimination (see, more extensively, section 4.1.2.2.1.) to the detriment of the IPEs. In
fact, if one assumes an IPE, which is part of an in-scope group, with a non-liable-to-tax
UPE, that controls entities located in low-tax Member States and in non-low-tax Member
States, then such entity will bear an additional taxation - along with the other liable-to-
tax entities - in the form of the UTPR only with regard to the companies located in the
low-tax Member States. Conversely, if the IPE were to carry on activities only in non-
low-tax Member States, then - in principle - it would not be subject to such additional

taxation.

27 In fact, Article 3(1) no. 19 of the Directive states that a LTCE is “a constituent entity of an
MNE group or of a large-scale domestic group that is located in a low-tax jurisdiction”. Hence, a
CE is a LTCE only if it is located in a LTJ; if it is located in a non-low-tax Member State, the
entities therein located are CEs (and not LTCEs).

Given that, in this example, if the IPE is non-low-taxed, it means that it is located in a non-low-
taxed Member State, and that all the other companies therein located will not be LTCEs.

28 The opposite scenario, namely an IPE controlling resident LTCEs and non-resident non-low-
taxed CEs, would be a purely internal scenario which would not have restrictive effects on the
controlling entity’s freedom of establishment.
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The UTPR rules, therefore, treat cross-border activities related to a certain Member State
less favourably than identical activities carried on in other Member States, and in this
regard the Court ruled that the four freedoms also prohibit discrimination between non-
residents “if such discrimination leads to nationals of certain Member States being unduly
favoured in comparison with others””%°. Such conclusion indeed is herein applicable: due
to the Directive’s rules, an IPE resident in a non-low-taxed Member State will have to
bear an additional tax with reference to some of its non-resident constituent entities, i.e.
the LTCEs which are located in Member States that are LTJs; while other non-resident
CEs (i.e. non-low-taxed entities) will not - eventually - trigger the application of the
UTPR.

For this reason, the rules at hand are not compatible with the fundamental freedoms, and
- thus - with the internal market, as long as the exercise of an activity in a given Member
State is treated less favourably than another similar one carried out in another Member
State (for further comments, see section 4.2.2.1.).

Differently put, as a consequence of the LTCEs location and - more precisely - their ETR
(see, in this regard, section 4.2.2.2.), the IPEs might have to bear the UTPR top-up tax
which will likely deter such entities from carrying on activities through secondary
establishments in those LTJs, thus restricting the controlling entities’ freedom of
establishment to the detriment of the internal market.

That said, from another perspective, it is possible to stress that discriminatory treatment,
to the detriment of the IPEs, also derives from the parent company’s seat. More
specifically, it has already been highlighted that the IPEs are eventually liable to the
UTPR if their UPEs are located in third countries that do not apply the GloBE rules; or
are located in low-tax third countries or are excluded entities (see Articles 12(1) and 13(1)
of the Directive). Therefore, if an IPE has a liable-to-tax UPE and controls LTCEs, then
Articles 12(1) and 13(1) of the Directive should not apply; if the IPE has a non-liable-to-
tax UPE and controls LTCEs, then the UTPR top-up tax will apply.

Hence, the rules at hand seem to discriminate against the IPEs also on the basis of their
UPEs’ seats or characteristics. To this end, it seems useful to refer to the already-
mentioned Metallgesellschaft decision, which concerned the application of a more

burdensome tax regime, in the hands of resident subsidiaries with non-resident parent

72 ECJ, 24 Feb. 2015, case C-512/13, Sopora, para. 25.
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companies, than it would be levied in the hands of a resident subsidiary with a resident
parent company.

In this context, the ECJ maintained that “the difference in the tax treatment of parent
companies depending on whether or not they are resident cannot justify denial of a tax
advantage to” resident subsidiaries “of parent companies having their seat in another
Member State where that advantage is available to subsidiaries” resident in the same

Member State of the parent companies (para. 60)7*°

. Applying such conclusion to the
cases at hand, one could maintain that the IPEs should not be subject to a more detrimental
tax regime (i.e. the UTPR) as a consequence of the liability-to-tax of the parent companies
(see Articles 12 and 13 of the Directive). If so, then the relevant provision would be
discriminatory.

Therefore, since the UTPR rules do trigger - if necessary - the additional taxation in the
hands of the IPEs as a consequence of their parent companies, it seems correct to maintain
that they provide a discriminatory (hence, unlawful) tax regimes, to the detriment of the

IPEs’ freedom of establishment”3!.

730 Similarly, ECJ, 21 Nov. 2002, case C-436/00, X and Y, at para. 38; the Bosal decision, at para.
40; the Test Claimants in the Thin Cap Group Litigation decision, at para. 59.

731 In this context, one should identify two different situations: on the one hand, if the approach
outlined in chapter 2, at section 2.4.2. is correct, and - on the other hand - if such conclusion is
not correct.

With regard to the former situation, it was held that the allocative mechanism provided under
Article 9 of the Directive determines the liability to tax of the UPEs in respect of their allocable
shares of the LTCEs. Hence, it was held that if the EU UPE fully owns the LTCE, then it would
have to bear the whole amount of the top-up tax; if it does not fully own such LTCE, then it would
have to bear a top-up tax in respect of its shares of the LTCE, and other entities will have to bear
the residual amount of top-up tax due. It would follow that, if the UPE is not liable to tax, the
UTPR would be collected in the hands of other entities, like the IPE that controls the LTCE. This
subject-to-tax entity would, therefore, have to bear a certain amount of top-up tax (in the form of
the UTPR) which should have been collected, in proportion to the allocable shares of LTCE, in
the hands of the non-liable-to-tax UPE.

Hence, assuming that the top-up tax due is 100, that the non-liable-to-tax UPE owns 20% of the
shares of the LTCE, and that the liable-to-tax IPE owns the residual amount of that shares, then
the latter entity would have to bear the IIR but also the UTPR with reference to the top-up tax that
could not be collected in the hands of the UPE.

It follows from the above that an IPE, with a non-lialbe-to-tax UPE, will bear more top-up tax
(i.e. IIR and UTPR) than what would be due if it had a liable-to-tax UPE (i.e. only IIR). For this
reason, the UPE’s liability to tax seems to determine further negative consequences on the IPEs’
fundamental freedom.

Conversely, if the conclusions reached in chapter 2, at section 2.4.2. are found incorrect, it means
that a liable-to-tax UPE would bear the whole amount of the top-up under the IIR, irrespective of
the allocable shares of the LTCE. Following this scenario, no top-up tax should be collected under
the IIR in the hands of the other entities that own shares or even control the LTCE. In this case,
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That said, as already highlighted (see the extensive analysis carried out in section
4.1.2.2.2.), in order to maintain that the measures are discriminatory, it is necessary to
assess whether the situations under scrutiny are comparable. In fact, if they are not
comparable, the different tax regime is not discriminatory; conversely, if the cases are
comparable, the different taxation ought to be discriminatory and - therefore - unlawful.
Such analysis has to be carried out taking into consideration the Directive’s purposes (see,
extensively, section 4.1.2.2.2.).

In this regard, it is - first of all - possible to maintain the following (see more extensively
section 4.1.2.2.2.): in light of the Directive’s ultimate goal, all the entities of the in-scope
groups are in a comparable situation as long as the rules at hand apply indistinctly to all
of them. Then, since the purpose of the Directive’s rules is to ensure that all the CEs of
the in-scope groups are subject to at least a 15% taxation, one can indeed conclude that
they are considered by the rules at hand to be comparable.

In this regard, it has been pointed out that if secondary establishments were not
comparable, it would significantly weaken the exercise of freedom of establishment of
the relevant entities in another Member State.

Also, employing a more substantial approach, one comes to the conclusion that all the
CEs, either located in the same Member State of the IPE or in another Member State (both
non-low-tax or low-tax jurisdictions), are in a comparable situation. In fact, they carry on
the activities, in their capacity as entities of the in-scope groups, for their benefit and the

one of the group. Thus, they are substantially similar.

therefore, a liable-to-tax IPE with a liable-to-tax UPE would not have to bear any top-up tax,
while a liable-to-tax IPE with a non-liable-to-tax UPE would bear a certain amount of top-up tax
in the form of the UTPR.

In light of the above, one can conclude that such situations are different: in the first scenario, the
IPE would have to bear the IIR and the UTPR (which would be determined in proportion to the
top-up tax that the non-liable-to-tax UPE would have had to bear); while in this latter scenario,
the IPE would have to bear the whole top-up tax due only under the UTPR.

Nevertheless, the outcome could be similar, from a quantitative perspective. In fact, assuming
that the top-up tax due is 100: in the former case, that IPE would be subject to the IIR and UTPR;
and in the latter case, it would have to bear only the UTPR. However, the amount of top-up tax
due by such IPE would be the same, although it would be collected in different ways (i.e. IIR and
UTPR or only the UTPR).

Still, in the absence of specific distributive rules for the allocation of the UTPR among the liable-
to-tax companies in a given Member State, it may be that the total tax burden due by an IPE
subject to both the IIR and UTPR is lower (or higher) than what an IPE subject only to the UTPR
would have to bear. Therefore, these mechanisms may cause further differences, and thus further
unlawful restrictive effects.
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For these reasons, all the CEs of the in-scope groups should be in a comparable situation.
Therefore, one can indeed compare a resident LTCE with a non-resident LTCE, which
would be able to trigger the UTPR top-up tax’*?; and a resident non-low-taxed CE with a
non-resident non-low-taxed CE, that would not trigger any UTPR.

Then, it is possible to compare a resident low-taxed CE and a non-resident non-low-taxed
CE. In this case, the UTPR would be triggered only in the former scenario which -
however - represents a pure internal situation that is immaterial from the fundamental
freedom’s perspective.

Finally, if one compares a resident non-low-taxed CE and a non-resident low-taxed CE,
the UTPR would be triggered only in this latter cross-border case.

In light of the foregoing, it is possible to conclude that, at least in certain circumstances,
the UTPR will be triggered only by cross-border border cases, namely secondary
establishments located in low-tax jurisdictions. Hence, if a non-low-taxed IPE controls
such LTCEs, the UTPR would determine a discriminatory treatment.

Simply put, one comes to the conclusion that all the CEs of the in-scope groups are in a
comparable situation (see the in-depth analysis carried out in section 4.1.2.2.2.).
Therefore, the different tax burden, in the form of the UTPR, which is triggered by the
location of the CEs (more precisely, the ETR applicable at the level) to the detriment of
the non-low-taxed IPEs seems to be unlawful, as long as it restricts the freedom of
establishment of these latter companies. Unless justified, these rules are incompatible
with Article 49 TFEU, and should be invalidated accordingly.

Following the previous analysis, one can conclude that not only would the IPEs’ freedom
of establishment be restricted, because of the possible application of the UTPR, as a
consequence of the liability to tax of their UPEs and the ETR applicable to the CEs.

In this context, one could also maintain that the UTPR might restrict the UPEs’ freedom
of establishment. In fact, when some of their controlled IPEs are subject to the additional
taxation, unlike other intermediate entities, they will suffer a reduction of their income.
Consequently, the dividends, which such subject-to-tax companies should distribute to
the UPEs, would be of a lower amount. For this reason, the ultimate companies will

unlikely have secondary establishments in the Member States.

32 However, if not discriminatory, such rules are likely to constitute a restriction of the freedom
of establishment in such cross-border scenarios (as it will be discussed in section 4.3.2.2.).
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However, to apply the UTPR which might restrict the UPEs’ fundamental right, Articles
12 and 13 of the Directive provide that UPEs have to reside in third countries or should
be excluded entities. Given that, if the UPE is a non-EU company, it cannot invoke the
application (or violation) of Article 49 TFUE, which applies only within the EU.
Nevertheless, if the UPE is an excluded entity’*, it might invoke the violation of its
freedom of establishment, as long as some of its secondary establishments (namely, the
IPEs) are subject to different and sometimes more burdensome taxation (as a consequence
of the UTPR) which is liable to deter them from carrying on activities herein’.

From a different viewpoint, it is worth noting what Articles 12(2) and 13(2) of the
Directive provide that, in case the UTPR top-up tax remains due with respect to a fiscal
year as a result of the application of a denial of deduction against taxable income for that
fiscal year, it shall be carried forward to the extent necessary, and shall be subject, with
respect to each following fiscal year, to the adjustments until the full UTPR top-up tax
amount allocated to that Member State for that fiscal year has been paid (see also section
4.3.2.3.)7,

It follows from such provisions that the possible negative consequences highlighted
above could keep affecting the subject-to-tax entities over time, thus amplifying the
detrimental effects caused by these rules.

In light of the above, it seems correct to conclude that the UTPR rules provide
discriminatory treatments, which are liable to restrict the freedom of establishment of the
subject-to-tax entities, thus affecting the internal market. However, in order for such
restrictions to be allowed, they have to be justified (see section 4.3.2.4.). Conversely, they
are likely to be found to be incompatible with the Treaties’ provisions.

In this context, it is worth stressing that also secondary law can provide discriminatory
rules to the detriment of the fundamental freedoms (see more in-depth section 4.1.2.2.6.).

Thus, in light of the previous considerations concerning the UTPR discriminatory

733 Defined in Article 2(3) of the Directive and are - in general terms - governmental entities and
ancillary ones.

34 For similar remarks and the relevant conclusions see supra section 4.2.2.2.

735 “There may be situations ... where the UTPR adjustment will be limited in its amount for a
given taxable year, for instance because there is only a limited amount of deductible expenses.
Nevertheless, the UTPR adjustment shall ensure that the maximum amount is collected from the
Constituent Entities as early as possible” (OECD, Tax Challenges Arising from the Digitalisation
of the Economy — Commentary to the Global Anti-Base Erosion Model Rules (Pillar Two), supra
note 42, ch. 2, at sec. 57.)
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mechanism, the Directive at hand should be liable to judicial review before the ECJ,
which should assess whether such derived legislation clashes with the Treaties’ provision,

thus being invalid accordingly.

4.3.2.2. The UTPR as a restrictive provision: a comprehensive analysis
In the previous parts, it has been extensively analysed and maintained that a given

measure might still clash with the fundamental freedoms if, although in a non-
discriminatory manner, it restricts such rights (see, extensively, section 4.1.2.3.). In fact,
“treaty freedoms comprise both a non-discrimination component and a non-restriction
component”’3¢,

On the basis of the above-mentioned analysis, it seems appropriate to verify whether the
UTPR rules are also restrictive. More precisely, if it was concluded that Articles 12 and
13 of the Directive provide for a discriminatory treatment (as a consequence of the
location of CEs controlled by the IPE and the location of the UPEs), the UTPR might be
qualified as a non-discriminatory measure, in the sense that it treats cross-border and
domestic situations alike. Nevertheless, it may constitute an ‘obstacle’ (‘barrier’,
‘hindrance’) to cross-border transactions if it makes it particularly burdensome or even
impossible to have secondary establishments in certain national markets”’ .

Given that, it appears feasible to conclude that the UTPR rules are able to determine such
negative consequences. In fact, the application of the UTPR in the hands of an IPE as a
consequence of its controlling interests in LTCEs (and the non-liability to tax of UPE)
indeed deters such entity from carrying on its activity through secondary establishments
in LTJs.

On the other hand, the allocation of the UTPR among the liable-to-tax companies, in the
absence of specific rules, seems to further restrict the subject-to-tax IPE’s fundamental
freedom. In fact, if the IPE has to bear an amount of UTPR which is - for instance - equal

to or higher than its profits, then such tax would render the exercise of any activity in that

low-tax Member State so expensive that it would be almost impossible to keep secondary

736 A. Cordewener, The Prohibitions of Discrimination and Restriction within the Framework of
the Fully Integrated Internal Market, in EU freedoms and taxation: EATLP Congress, Paris 3-5
June 2004, supra note 344, q at sec. 2.3.

737 See Id. 9§ at sec. 1.1.2.2.

272



establishments therein. The negative consequences are even more evident in case the
UTPR (or the UTPR plus the already-paid I1IR) were to cause a loss for the IPE, or even
a reduction of its possessions (see further comments in section 4.1.2.3.)7%,

For all these reasons, it seems correct to conclude that the UTPR is likely to have
detrimental consequences, which are liable to prevent the IPEs from carrying on any
activities in such low-tax Member States, thereby making the exercise of the subject-to-
tax entity’s freedom of establishment almost impossible. Such conclusion is even more
evident with regard to Articles 12(2) and 13(2) of the Directive, in light of which any
residual amount of top-up tax due should be carried forward until the full UTPR top-up
tax allocated to that Member State for that fiscal year has been paid (see also the following
section): the negative effects would, therefore, affect the subject-to-tax entities over the
years, with further negative consequences on its fundamental freedom.

Consequently, one can conclude that the UTPR rules indeed are restrictive and, thus,
contrary to Article 49 TFEU and the internal market. Unless justified, they ought to be
invalid on the grounds that they violate the Treaties’ provisions.

In conclusion, it is worth recalling that secondary law can also impose unlawful
restrictions on the fundamental freedoms (see, more specifically, section 4.1.2.3.1.).
Thus, it seems reasonable to conclude that the Directive is not immune from judicial
review before the ECJ and that, in light of the previous comments, it should be invalidated

because it is not compliant with Article 49 TFEU.

4.3.2.3. Further clashes

Finally, there is one more observation that should be made. As already done (see,
extensively, section 4.1.3.), it is appropriate to assess whether the rules at hand are
compatible with the CFR, which is a primary law that - as pointed out - must not be
breached by secondary law or national legislation.

To this end, doubts regarding the compatibility of UTPR with the CFR can be raised in
the following case. Assuming a non-liable-to-tax UPE, a liable-to-tax IPE that had 100 of

profits and a UTPR that amounts to 110 (or more), the latter company would have to bear

738 In fact, the IPE might have to reduce its possessions in order to pay the UTPR due.
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an amount of that tax which would erode its entire profits. Also, the IPE might register a
loss which may eventually determine a deprivation of its possessions.

Such effects seem not compliant with Article 17 of the Charter, which provides that “no
one may be deprived of his or her possessions, except in the public interest and in the
cases and under the conditions provided for by law, subject to fair compensation being
paid in good time for their loss”.

With regard to that justification, as it has been argued, it does not seem correct to maintain
that a tax like the UTPR, aiming to impose a minimum level of taxation on certain entities,
pursues a public interest, so that the restriction thereby imposed can be justified
accordingly (see, extensively, section 4.1.5.3.). Still, even if there were a valid reason for
such negative effects on the IPE’s possessions, the Directive does not seem proportionate
and - furthermore - does not provide for any fair compensation, which is required under
Article 17 CFR.

For these reasons, the UTPR rules seem to clash with the right to property, guaranteed
under the CFR and ECHR.

Such conclusions seem even more relevant in light of Articles 12 and 13 of the Directive.
It is therein provided that “any UTPR top-up tax amount that remains due with respect to
a fiscal year as a result of the application of a denial of deduction against taxable income
for that fiscal year shall be carried forward to the extent necessary and shall be subject,
with respect to each following fiscal year, to the adjustment ... until the full UTPR top-
up tax amount allocated to that Member State for that fiscal year has been paid”.

From such provision, there can be two consequences. On the one hand, the UTPR should
be in an amount that the subject-to-tax entity can pay, but such company would suffer a
loss in that year. On the other hand, the collection of the UTPR due with respect to a given
year might continue over the years in the hands of the same IPE, which may have to bear
other UTPRs (or even IIRs) related to other fiscal years. Such situations would indeed
cause even greater losses and deprivation of the IPE’s possessions.

It follows that, also from this perspective, it is doubtful whether the Directive’s rules are
compatible with the CFR. To conclude, it is worth stressing that secondary law can also
clash with the CFR (see, extensively, section 4.1.3.). Therefore, in light of the previous
conclusions, it seems possible to hold that the Directive at hand is likely to be found

incompatible with Article 17 CFR.
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4.3.2.4. Possible justification
In the previous sections it was concluded that the UTPR, applicable at the level of the

controlling non-low-taxed IPE, might cause a restriction of its right of establishment (as
well as of its right to property). It follows that a valid justification is necessary in order
for the Directive’s rules to be effective (see, extensively, section 4.1.5.)7%°.

In this regard, there are the justifications already provided in Article 52 TFEU, which -
however - are not relevant in this context (see section 4.1.5.1. et seq. for further
comments).

Then, there is the so-called rule of reason test, elaborated by the ECJ. In this matter, it is
doubtful whether restrictions determined by the UTRP might be justified accordingly
(see, extensively, section 4.1.5.2.). In fact, the purpose of the rules under investigation is
to levy the minimum taxation. Thus, they do not - for instance - aim to prevent tax evasion
or avoidance, guarantee fiscal supervision or other relevant purposes which the ECJ has
accepted as valid justifications for restrictive rules. In other words, the restrictions
imposed by the UTPR should not be justified accordingly, and - to date - there appear to
be no further arguments which could be invoked in order to justify the restrictions
determined by the UTPR. For this reason, the UTPR rules are likely to be invalidated
because they are not compliant with the fundamental freedoms.

That said, the previous conclusions regarded the rules that Member States will have to
implement. However, the same reasoning is relevant also with regard to the Directive as
such.

That said, national laws may be justified in light of the already-mentioned reasons, while
secondary laws might benefit from other justifications accessible only to the EU
legislature that has a wide margin of discretion (see, extensively, section 4.1.5.3.).
Consequently, one should point out that a restrictive secondary law may be justified on
other grounds such as the completion of the internal market, the prevention of

disturbances of the market or the introduction of harmonising measures.

73 Also, according to A. Schnitger, Vereinbarkeit Der Vorschlige Zur Einfiihrung von GloBE-
Regelungen Mit Den Grundfreiheiten Des AEUV, Internationales Steuerrecht, supra note 353,
at sec. 5.3.
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In this regard, the Directive at hand does not aim to further the internal market, since its
purpose is to tax certain entities (see, extensively, section 4.1.5.3.). It follows that the
recalled justification does not seem applicable.

Then, the derived legislation does not aim to prevent the disturbance of the internal market
(see further comments in section 4.1.5.3.). Hence, the second-mentioned justification
seems irrelevant.

Also, the last-mentioned justification, concerning harmonising measures, is unlikely to
be relevant in the context of the Directive at hand. Nevertheless, even if that secondary
law were providing for harmonising measures, the ECJ would not be prevented from
assessing its compatibility with the fundamental freedoms (see, extensively, section
4.1.5.3)).

In light of the above, it seems possible to conclude that the Directive is unlikely to be
justifiable for its restrictive effects against the fundamental freedom of establishments.
Nevertheless, if such derived legislation were justified, the proportionality test would still
be applicable (see further comments in section 4.1.6.1.).

Finally, as already pointed out, the unanimity rule provided under Article 115 TFEU,
which has been followed in order to approve the Directive at hand, could - de facto -
prevent the Court from invalidating such widely agreed-upon provisions (see,
extensively, section 4.1.5.3.). However, no case law supports this conclusion which is not
even provided in the Treaties.

From a different perspective, it is worth stressing that the “public interest” justification,
which may be relevant in the context of the review of the compatibility of the Directive
at hand with the right to property’s provision, might not be applicable (see, extensively,
section 4.1.5.3.). If it were, the measures should still act proportionately, and provide
compensation. However, the Directive does not provide such remuneration.

For all these reasons, it seems correct to conclude that the Directive, as well as the national
implementing laws, are hardly justifiable, thus appearing to be unlawful because they are

incompatible with the mentioned primary laws.

4.3.2.5. Proportionality test
Even though it was concluded that the rules under investigation do not seem to be

justifiable, it seems appropriate to assess whether, in case a possible justification applies,
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the restrictive legislation pursues a given purpose in an appropriate manner. If so, then,
such restrictive rules would be effective; if not proportionate, although justified, the rules
at hand would be unlawful.

In this regard, the UTPR is not proportional (to this effect, see section 4.1.6.). More
precisely, even if it is not totally ineffective or irrational in pursuing the minimum
taxation, it is unnecessary. In fact, the UTPR does not seem to be necessary as long as -
in certain circumstances - there is a more appropriate and less restrictive measure that
could allow the collection of the minimum taxation without impairing the fundamental
freedoms (see the following section).

From a different perspective, it should be stressed that the UTPR pursues a minor goal,
i.e. the minimum taxation of certain companies. For this reason, it should not overcome
the fundamental freedoms, and - therefore - the internal market.

In other words, the fundamental freedoms are of utmost importance, especially in the
context of the internal market, and - as such - only rules that pursue general interests
should lawfully restrict them. However, the aim of UTPR which is to tax certain entities
should not be considered so important that the relevant restrictive measure can be justified
accordingly (see, extensively, section 4.1.6.).

It follows from the above that the UTPR does not seem to pursue the global minimum
taxation in a proportionate manner.

In this regard, one should also point out that secondary laws can be invalidated if they are
manifestly inappropriate having regard to the objective pursued. With reference to the
Directive at hand, it seems correct to maintain that it goes beyond what is necessary to
achieve the global minimum taxation: as long as a less restrictive measure is already
provided in the Directive, the UTPR clearly goes manifestly beyond what is necessary to
this end (see, extensively, section 4.1.6.1.). For this reason, the Directive is likely to be
invalidated because it provides for manifestly erroneous restrictive rules (i.e. the UTPR).
In other words, because the UTPR rules do not concern the internal market or other
general interests, the restrictions on the fundamental freedoms that they provide should
not be allowed. For this reason, the UTPR ought to be manifestly inappropriate, not
proportional and — thus — erroneous.

Consequently, it seems legitimate to conclude that the Directive’s UTPR, when

applicable in the hands of the IPEs, is manifestly erroneous. For this reason, the Court
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should invalidate it to the benefit of the alternative and more suitable taxing rule which is

already provided in the Directive (see, extensively, section 4.1.7.).

4.3.3. Concluding remarks and possible solutions

In the previous sections, it was analysed the UTPR mechanism and its compatibility with
the freedom of establishment. In this regard, it was held that when an IPE (and maybe
also an UPE’*) controls a LTCE and is subject to the UTPR as a consequence of such
controlled entity, then the additional tax burden is likely to restrict the former entity’s
fundamental freedom. The controlling company, in fact, will unlikely keep secondary
establishments in low-tax Member States because they are able to trigger higher taxation
in the form of the UTPR. Hence, such more burdensome tax levy, will likely partition the
internal market between low-tax Member States and non-low-tax Member States.

For these reasons, the rules at hand appear to clash with Article 49 TFEU, thus affecting
the national implementing rules as well as that secondary legislation: they are likely to be
found invalid because they are not in line with the Treaties’ provisions.

In light of the above, it has also been stressed that there might be a solution, which may
allow Member States to collect the minimum taxation on the in-scope groups without
infringing the fundamental freedom of establishment of the subject-to-tax entities. More
precisely, it has been pointed out (see, extensively, section 4.1.7.) that the QDMTT allows
Member States, in which the LTCEs are located, to collect the minimum taxation directly
in their hands. This domestic levy would prevent other Member States from collecting
the additional taxation in the hands of the other liable-to-tax entities in the form of the
UTPR.

For this reason, one could maintain that, if the QDMTT were a compulsory rule (instead
of an optional one), the LTCEs located in low-tax Member States would not trigger any
top-up taxation in the hands of other related and liable-to-tax entities: every LTCE would
be taxed in its Member State, while the other Member States would be prevented from
collecting (the IIR and eventually) the UTPR, related to the first-mentioned companies,

in the hands of their resident companies.

740 In this regard, see section 4.3.
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Simply put, if the QDMTT were mandatory, then no UTPR would be levied in the hands
of the controlling IPEs’*!. In this scenario, the UTPR would - de facto - be deactivated,
and the IPEs would not suffer any restrictive effects therefrom. However, it would be up
to the ECJ to interpret the Directive’s rules accordingly.

Nevertheless, it is worth pointing out that such a conclusion seems decisive only in the
EU context. In fact, the UTPR applies at the level of the IPEs with regard to EU and non-
EU LTCEs. However, if it were interpreted - by the ECJ - as being a compulsory rule,
then no EU LTCEs would trigger any top-up tax anymore (either the IIR or UTPR) in the
hands of the controlling IPEs. However, the EU IPEs would still be subject to the UTPR
with regard to the LTCEs located in third countries.

Still, although the IPEs would still bear more burdensome taxation with regard to their
secondary establishments, it would not be a matter of freedom of establishment anymore.
Article 49 TFEU, in fact, is not applicable in third-country contexts.

For these reasons, one can hold that the compulsory application of the QDMTT within
the EU would prevent the Directive’s rules from unlawfully restricting the IPEs right of
establishment in low-tax Member States, and it would prevent the ECJ from invalidating
some of the provisions contained in that secondary law or in national implementing laws.
This conclusion would indeed be beneficial for the internal market but would not prevent
the application of the UTPR in the hands of the IPEs with regard to controlled third-
country LTCE:s.

4.4. Article 63 TFEU vis-a-vis the IIR: introductory remarks

The previous analysis concerned the compatibility of the GloBE rules with the freedom
of establishment. In fact, the investigation focused on the effects determined by the
Directive’s rules on the subject-to-tax entities that control the LTCEs or have the power
to exercise definite influence over the latter companies (see chapter 3 at section 3.3.2.).

However, a comprehensive study should also assess whether the rules at hand are

compliant with the other relevant fundamental freedom, which is - in this context - the

4! In fact, all the top-up tax would be fully collected according to such domestic tax. Hence, no
IIR would be applied and no risk of residual top-up tax to be collected under the UTPR would
arise.
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free movement of capital. To this end, it has already been highlighted that Article 63
TFEU applies in circumstances concerning direct investments as well as portfolio
investments, namely cases where one entity has invested a certain amount of capital in
another entity and - most importantly - cannot exercise definite influence on the investee
(see chapter 3, at section 3.3.2.1.). In this context, it is also worth recalling that Article 63
TFEU applies not only in intra-EU circumstances but also in cases concerning third
countries (see chapter 3, at section 3.3.2.2.).

Before carrying on the investigation, it is worth pointing out that the free movement of
capital differs from the freedom of establishment analysed in the previous sections.
Nevertheless, the following investigation will often refer to case law, literature, and the
previously-introduced reasonings concerning Article 49 TFEU, as long as they are
relevant in the context of Article 63 TFEU. In fact, they form the basis of the following
study, and thus reference to the previous sections will be made in order to avoid
repetitions. However, distinctions will be made and further references will be provided
when the free movement of capital analysis differs from the freedom of establishment
one.

That said, it is possible to identify the relevant circumstances: a given company that does
not have a controlling interest and does not exercise definite influence over another entity

(thus having an investment in the latter entity)’*?

, which, according to the rules under
investigation, is subject to higher taxation. Such circumstances, in fact, may determine a
restriction of the freedom of investment (i.e. a breach of the free movement of capital) of

the subject-to-tax entity, contrary to the internal market and the Treaties’ provisions.

4.4.1. Absence of control and definite influence and the IIR: the relevant

cases

The purpose of this section is to identify if and when a given entity of an in-scope group

might suffer a restriction of its right to a free movement of capital as a consequence of

742 Conversely, in these situations, it would be necessary to refer to the previous sections.
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the higher tax burden it has to bear due to an investment made in another entity and which
does not give any power to exercise definite influence over the investee’*.

Hence, the cases under investigation may represent a restriction on so-called outbound
investments, i.e. investments made by a resident of a Member State in a company located
in another Member State. To this end, one should begin by assessing the main applicable
rule that is provided by the Directive: the IIR.

As already explained (see chapter 2, at section 2.4. et seq.), the IIR applies primarily in
the hands of the UPE, which “directly or indirectly owns a controlling interest in all other
constituent entities of the MNE group or large-scale domestic group” (Recital no. 8 of the
Directive), and which “is not owned, directly or indirectly, by another entity with a
controlling interest in it” (Article 3(14) of the Directive). Therefore, in principle, the UPE
should have control of the CEs of the in-scope group, and any top-up tax triggered by
such entities should be investigated under Article 49 TFEU (see sections 4.1.1. et seq.).
However, it also seems possible to maintain that an UPE might not have direct control
over a given CE and might not have the power to exercise definite influence over it, since,
for instance - an IPE might directly control and influence that CE. In such a case, if the
UPE were a liable-to-tax entity, it would bear a certain amount of IIR7#4, along with the
other IPE, that would be due as a consequence of a simple investment (which does not
give the power to exercise definite influence) made in that CE. From that UPE’s
perspective, hence, this situation should be investigated under Article 63 TFEU, and
should assess whether such more burdensome taxation - in the form of the IIR- restricts

its free movement of capital’*.

43 Conversely, if an investment gives such influencing power, in light of the analysis carried out
in chapter 3, at section 3.3.5. et seq., Article 49 TFEU would still apply, as investigated in the
preceding sections.

4 1t is worth recalling the observations laid down in chapter 2, at section 2.4.2., with regard to
the Directive’s allocative rules, which seem to consider the amount of shares of the liable-to-tax
entity when determining the top-up tax that they should due.

745 However, one could argue that the UPE, although formally might not control a given CE,
indirectly owns all the companies, thus - at least indirectly - controlling or influencing all of them.
Therefore, in this case, it would be difficult to apply Article 63 TFEU because, as already pointed
out in chapter 2, at section 2.3.1., the real intention of the UPE would be to carry on business
through the CEs everywhere located. In other words, the UPE’s goal would be to exercise its
freedom of establishment, and not - primarily - its right to invest in other companies. Hence, only
Atrticle 49 TFEU would apply.

Nevertheless, such a conclusion leans on a more substantial approach than a formal one. Still, it
does not always allow to reach the same conclusion (namely, the sole application of Article 49
TFUE). In fact, assuming that the UPE has an ownership interest (i.e. ownership that does not
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Then, if the UPE were not liable to the IIR top-up tax, the lower-tier IPEs would be subject
to that additional taxation. In this case, it would be possible to find an IPE fully owning
or controlling the CEs that have triggered the additional taxation, but one could also find
an IPE not fully owning or controlling that LTCE. Such conclusion should not surprise.
In fact, Article 3(20) of the Directive defines the IPE as a “constituent entity that owns,
directly or indirectly, an ownership interest in another constituent entity”. Hence, it is an
entity that owns “any equity interest that carries rights to the profits, capital or reserves
of an entity or of a permanent establishment” (Article 3(23) of the Directive), which -
therefore - is not required to have a “controlling interest” (defined in Article 3(21) of the
Directive) in a given CE nor the power to exercise definite influence.

To further support this conclusion, one could refer to the OECD GloBE Model rules’
Commentary (as allowed by the Directive’s Recital no. 24). Specifically, with regard to
the application of the IIR in the hands of the IPEs (see Article 2.1.2 of the Model), the

Commentary confirms that

give the power to exercise definite influence) and aims in fact to merely participate in a CE (which
is actually controlled by an IPE), then the intention of the UPE would not be to exercise definite
influence over the CE (neither indirectly, i.e. through the IPE which - instead - has the relevant
power); but would simply be to invest in the latter company. In this case, the relevant provision
would likely be Article 63 TFEU rather than Article 49 TFEU.

To support such conclusion, it also seems possible to refer to the OECD GloBE Model Rules
Commentary to Article 2.1.1, which regulates the IIR applicable at the level of the UPE. Although
the language of Article 2.1.1. of the OECD GloBE Model slightly differs from Article 5 of the
Directive (because the former refers to the UPE’s “ownership interest” in the LTCEs, while the
latter to “its low-taxed constituent entities”), the IIR mechanism is identical, thus allowing one to
refer to such OECD explanations in the context of the Directive. More precisely, the OECD
Commentary to Article 2.1.1. states that the UPE is required to pay the IIR, as a consequence of
its ownership interest (and not only as a consequence of its controlling interest) in the LTCE, in
an amount equal to its allocable share of that LTCE (see para. 11 et seq.) which derives from its
“ownership interest in the income of the LTCE” (para. 29). Against this background, hence, it
seems correct to conclude that an UPE might have an amount of shares that allows it to control
the CEs or not to exercise definite influence on the LTCE. Therefore, the UPE might have a
controlling interest, covered under Article 49 TFEU (see sections 4.1.1. et seq.); or a simple direct
or portfolio investment (that does not give the power to exercise definite influence) in a LTCE ,
which is a situation covered under Article 63 TFEU. Since the IIR would apply also in this
scenario, following the already-analysed case law, the free movement of capital could be herein
relevant.

Given that, as already maintained (see chapter 3, at section 3.3.5. et seq.), different factors might
be relevant in order to assess whether a given rule is to be investigated under Article 49 TFEU or
Atrticle 63 TFEU, but it does not seem correct to exclude a priori that an UPE can have direct or
portfolio investment in a LTCE, and thus benefit from the protection of Article 63 TFEU.
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the amount of Ownership Interests held by the Intermediate Parent Entity in the LTCE is
not relevant to whether Article 2.1.2 applies. Accordingly, the Intermediate Parent Entity
is not required to have a Controlling Interest in the LTCE to apply the IIR as long as the
LTCE is a member of the same MNE Group. For example, an Intermediate Parent Entity
may hold a 10% Ownership Interest in an LTCE and still be required to apply the IIR in
accordance with Article 2.1.2. The amount of Top-up Tax that the Intermediate Parent
Entity is required to pay, however, is limited to the Intermediate Parent Entity’s Allocable
Share in respect of its Ownership Interest (i.e., equity interest) as set out in Article 2.2.1.

(para. 16)7%°.

Also, in the examples provided by the OECD for the correct application of the IIR at the
level of the IPEs, it is clearly stated that even the IPEs which do not have control and
maybe neither the power to exercise definite influence over the LTCEs have to bear the
relevant IIR top-up tax’4’

LTCE, and that the residual amount of shares is held by other IPEs or by the UPE itself

. Nevertheless, it is still possible that an IPE has control over the

which, consequently, may not exercise any control or influence on that LTCE.

In light of the above, it seems correct to conclude that an IPE, as well as the UPE, might
not have a controlling interest but could simply have an investment in a LTCE that does
not give them the power to exercise definite influence. Nevertheless, they would still be
subject to the IIR. In other words, hence, the IPE (or UPE) would simply have a direct or
portfolio investment (which does not give them the power to exercise definite influence)
in that LTCE, which ought to be covered under Article 63 TFEU (see, extensively, chapter
3, at section 3.3.2. et seq.)’*.

In this context, thus, it is crucial to refer to the already-mentioned X GmbH decision,

which concerned the compatibility of a CFC legislation (applicable to third-country

746 Emphasis added.

47 See OECD, Tax Challenges Arising from the Digitalisation of the Economy — Global Anti-
Base Erosion Model Rules (Pillar Two) - Examples, supra note 158, art. 2.1.3-2.

"8 V. Bendlinger, The OECD’s Global Minimum Tax and Its Implementation in the EU, supra
note 492, ch. 6, at sec. 6.2.2.1.2. is of a different opinion, since he maintains that the IR applies
only to situations of controlling interests, and therefore it is “nearly inconceivable that the IIR
could be applied in situations where there is no ‘ control’ and could be tested against the freedom
of capital movement”. However, also following the OECD, it has been pointed out that there
appear to be situations in which the IIR applies when the subject-to-tax entity does not exercise a
controlling power.
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situations) with the fundamental freedoms. More specifically, such a rule was applicable
in the hands of companies holding at least 1% of certain foreign entities' shares, thereby
involving direct and portfolio investment (which do not give the power to exercise
definite influence)’*. These rules provided that the holder of such shares had to bear an
additional tax which was triggered by the low taxation applicable at the level of the
foreign entity in which it had invested.

Asa consequence,

the referring court states ... that those provisions apply only to shares held by German
taxable persons in companies established in third countries. In those circumstances, that
court is uncertain whether the provisions in question could infringe Article 63(1) TFEU,
which provides, inter alia, that all restrictions on the movement of capital between

Member States and third countries are prohibited (para. 15).

Following that preliminary reference, the ECJ - first of all - correctly held that

Article 63(1) TFEU lays down a general prohibition on restrictions on the movement of
capital between Member States and third countries. Movements of capital covered by that
provision include, in particular, direct investments in the form of participation in an
undertaking through the holding of shares which confers the possibility of effectively
participating in its management and control (‘direct’ investments) and the acquisition of
shares on the capital market solely with the intention of making a financial investment
without any intention of influencing the management and control of the undertaking

(‘portfolio’ investments) (para. 26).

Then, the Court assessed whether Article 63(1) TFEU is preclusive to such legislation in
light of which an entity is subject to higher taxation as a consequence of the holding at

least 1% of the shares in a company that is taxed at a lower rate than the one applicable

% For further comments, see CFE ECJ Task Force, Opinion Statement ECJ-TF 4/2019 on the
ECJ Decision of 26 February 2019 in X-GmbH (Case C-135/17), Concerning the Application of
the German CFC Legislation in Relation to Third Countries, Eur. Tax., supra note 490.
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in the Member State of the subject-to-tax entity”*’. In this regard, the ECJ had to
determine “whether there is a restriction on the free movement of capital” (para. 54), since
“a taxable person holding an equivalent shareholding in a company established in
Germany is not subject to that legislation, since it applies, by definition, only to cross-
border situations” (para. 56).

Against this background, the Court reached the conclusion that “such a difference in tax
treatment can have detrimental consequences for a resident taxpayer who holds shares in
a company established in a third country”, especially if “compared with a taxable person
holding a comparable shareholding in a company established in the Member State where
he resides”, which does no trigger any higher taxation. In fact, “difference in treatment
creates a tax disadvantage for the taxable person investing capital in a third country”
(para. 57).

In light of the above,

the Court must hold that the legislation at issue in the main proceedings is such as to
discourage investors with unlimited tax liability in Germany from investing in companies
established in certain third countries and therefore constitutes a restriction on the free

movement of capital, which is prohibited, in principle, by Article 63(1) TFEU (para. 58).

That said, it is apparent that the rules under investigation trigger similar effects to the X
GmbH one. Specifically, a liable-to-tax UPE or IPE, holding at least 1% of the shares of
a LTCE, would be subject to the IIR as - substantially - occurred under the CFC legislation
in the above-mentioned decision. As a consequence, the conclusions reached by the Court
in this latter case are indeed relevant, and - thus - applicable, in the current context. For

that reason, the mentioned decision constitutes the basis of the following investigation.

750 This case, as already pointed out, concerned a CFC rule which differs, in its application, from
the IIR and UTPR. However, as maintained in section 4.1.2.1., their effects are similar but, in the
former case, the “income obtained by a company established in a third country that does not come
from an activity of that company pursued on its own account, such as income classified as
‘controlled-company income from invested capital” within the meaning of that legislation, is
incorporated, pro rata to the amount of the shareholding, in the tax base of a taxable person
residing in that Member State, where that taxable person holds at least 1% of the shares in that
company and that income is taxed, in that third country, at a lower rate than the rate prevailing in
the Member State concerned” (para. 53).
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Therefore, if one adapts the mentioned conclusions to the rules under investigation, it is
possible to maintain that, as long as the IIR applies in the hands of the UPEs and IPEs
having direct or portfolio investments in LTCEs (without having the possibility to
influence the management and control of that undertaking’!), then a restriction of their
free movement of capital arises. Only a valid justification might prevent the invalidation
of these unlawful rules.

Despite this convincing conclusion, it is decisive to investigate whether the additional
taxation at hand actually clashes with the free movement of capital. To this end, it is worth
recalling that Article 63 TFEU states that “all restrictions on the movement of capital
between Member States and between Member States and third countries shall be
prohibited”. Then, although Article 63 TFEU does not make reference to the language of
discrimination, the free movement of capital provision covers both, directly and
indirectly, discriminatory measures, as well as the non-discriminatory restrictive ones, in
line with the other three fundamental freedoms’?,

In this regard, in conformity with the previous analyses, the following sections will first
focus on the discrimination side. Thus, it will be necessary to assess whether the rules at
hand provide for a different treatment against certain investments vis-a-vis other
comparable ones. In this regard, domestic and cross-border capital movements will be
investigated, and it will be concluded that a discriminatory treatment arises’>>. Then, once
the rules are investigated in light of the restriction-based approach, the possible relevant
justifications will be assessed.

The analysis will focus - first of all - on the UPE, provided that it has a direct or portfolio
investment (that does not give the holder the power to exercise definite influence over the
investee) in the LTCE which has triggered the IIR. Then, the analysis will move to the
IPEs’ perspective, and the cases in which they have a direct or portfolio investment (that
does not give the holder the power to exercise definite influence over the investee) in a

given LTCE.

751 According to the already-mentioned SECIL decision, at para. 40.

752 According to M. Dahlberg, Direct Taxation in Relation to the Freedom of Establishment and
the Free Movement of Capital, supra note 348, ch. 3, at sec. 3.3.5.2; C. Bernard, The Substantive
Law of the EU: The Four Freedoms, supra note 342, ch. 13, at sec. E(2.1).

753 According to S. Hindelang, The Free Movement of Capital and Foreign Direct Investment,
supra note 300, ch. IV, at sec. 2(b).
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A final remark: for the sake of simplicity, the following investigation will sometimes refer
to non-controlling power, direct and portfolio investments and ownership interests, but
the analysis involves cases of entities that do not have the power to exercise definite
influence. In other words, following the conclusions reached in chapter 2 (see section
3.3.5. et seq.), the analysis will involve only those situations where the free movement of

capital applies.

4.4.2. IIR vis-a-vis Article 63 TFEU: discriminatory rule at the level of
the UPEs

In order to assess whether the rules under investigation are compliant with the free
movement of capital, one could begin by assuming the UPE’s perspective, since under
Article 5 of the Directive it is the primary entity subject to the IIR. Then, if one assumes
that such entity has a direct or portfolio investment which does not give definite influence
in a LTCE (see chapter 2, at section 3.3.2.), Article 63 TFEU ought to apply.

Given that, one should recall (see more extensively section 4.1.2.2.) that Article 5(1) of
the Directive provides direct discrimination against non-low-taxed UPEs owning CEs that
- according to Article 3(19) of the Directive - are located in other (low-tax) Member
States. In fact, it provides that only secondary establishments located in Member States
other than the non-low-taxed UPE’s would trigger the top-up tax in the hands of the latter
entity, unlike the resident CEs. Hence, if one assumes that such UPE does not fully own
a non-resident CE that is located in a low-tax Member State, its direct or portfolio
investment in such a LTCE would trigger the IIR top-up tax in the hands of the former
company.

Differently put, since Article 5(1) of the Directive provides that only non-resident LTCEs
trigger the application of the IIR in the hands of the non-low-taxed UPE, it seems correct
to conclude that the Directive’s rules determine direct discrimination against capital
movement from to certain CEs located in Member States other than the UPE’s (namely,

in LTJs)7>*,

734 See the already-mentioned Konle, Albore and Commission v. Portugal, which concerned direct
discrimination although not involving tax matters. For further comments, see /d.
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For this reason, such rules ought to restrict the free movement of capital of the UPEs, thus
also affecting the internal market.

Moreover, one could maintain that the IIR provides for horizontal discrimination (see,
extensively, section 4.1.2.2.1.). In fact, a non-low-taxed UPE would bear the IIR only
with regard to the investments made in CEs located in certain Member States (namely,
the low-tax jurisdictions), and not with regard to all the investments made in non-resident
CEs. Such provisions, therefore, treat cross-border investments related to a certain
Member State less favourably than identical ones made in other Member States. Such
rules, thus, clash with the free movement of capital within the EU, thereby affecting the
internal market.

To put it differently, the destination of the capital movements constitutes the expressly
prohibited distinguishing criterion within the ambit of Article 63 TFEU. Hence, if a given
measure, such as the one provided by the Directive, treats a cross-border capital
movement disadvantageously on the basis of the destination of the capital (namely, when
it is destined to LTJs), direct discrimination arises’>.

However, for the discrimination-based approach to apply, the rules at hand must treat an
investment made in a given Member State differently from another one that is in a
comparable situation’®. In this regard, following the analysis already carried out in
section 4.1.2.2.2.7%7_ one could hold that domestic and cross-border investments are in
comparable situations. In fact, from a formal point of view, the Directive’s rules do not
provide any distinction between resident and non-resident CEs as well as between non-

low-taxed and low-taxed CEs: they all have to be subject to at least 15% taxation; if they

35 See D. Smit, Freedom of Investment between EU and Non-EU Member States and Its Impact
on Corporate Income Tax Systems within the European Union, supra note 299, ch. IV, at sec.
2(b)(2)(b). In this regard, see, for instance, ECJ, 22 Jan. 2009, case C-377/07, Steko, para. 27.

736 For a focus on this matter in the context of the free movement of capital, see S. Hindelang,
supra note 300, ch. IV, at sec. 2(b)(4).

57 In fact, as already clarified in the mentioned X GmbH decision, all the four freedoms
encompass two basic rights: a right of cross-border circulation (so-called market access), that
includes the freedom to leave the State of departure unhindered; and a prohibition of
discrimination on the grounds of origin on the market (market equality), or of nationality. In this
context, thus, not only labour and entrepreneurship must be able to move freely, but also capital
has to, for the sake of the internal market.

The Court’s approach towards restrictive measures is common to all the fundamental freedoms,
according to N. Bammens, The Principle of Non-Discrimination in International and European
Tax Law, supra note 384, ch. 14; P. J. Wattel, General EU Law Concepts and Tax Law, in
Terra/Wattel - European Tax Law, supra note 380, 9 at sec. 3.2.)
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are not, then a top-up tax is due. In other words, it seems correct to conclude that all the
CEs of the in-scope groups are - from the Directive’s perspective - in a comparable
situation.

Also, employing a more substantial approach, one can hold that all the CEs are
substantially similar, as long as they carry on activities for their benefit and the one of the
group.

For these reasons, it is possible to hold that the companies (namely, the CEs, both non-
low-taxed and low-taxed) in which other entities (i.e. the UPEs) have invested their
capital, ought to be in a comparable situation. Therefore, it seems appropriate to conclude
that the Directive’s rules provide - in the mentioned circumstance - discriminatory
treatment against certain cross-border investments, thus being incompatible with the
Treaties’ fundamental freedoms’.

In order to corroborate such conclusion, one can recall the already-mentioned X GmbH
decision, where the Court, although employing the term “restriction”, carried out a
comparison between domestic and cross-border situations which is a typical modus
operandi of the discrimination-based approach (see section 4.1.2.3. et seq. for an in-depth
analysis in this regard). In this context, first of all, the Court stressed that “it is settled
case-law that the comparability of a cross-border situation with an internal situation
within a Member State must be examined having regard to the aim pursued by the national

provisions at issue” (para. 64). Then, the Court maintained that

the purpose of the legislation at issue in the main proceedings is, so far as possible, to
treat the situation of resident companies which have invested capital in a company
established in a third country with a ‘low’ tax rate in the same way as that of resident
companies which have invested their capital in another company resident in Germany,
with a view, inter alia, to offsetting any tax advantages which the former might obtain
from investing their capital in a third country. As soon as a Member State unilaterally
taxes a resident company on the income obtained by a company established in a third

country, in which that resident company holds shares, the situation of that resident

758 Although the ECJ case law on the free movement of capital is not always consistent, according
to D. Smit, supra note 299, ch. V, at sec. 2.5.2.1.
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company becomes comparable to that of a resident company which holds shares in

another resident company (para. 67).

Although this case concerned third-country movements of capital (to this end, see section
4.5. et seq.)”’, the core reasoning seems herein applicable. As previously pointed out, the
purpose of the Directive (see Article 5(1)) is to treat a resident company (i.e. an UPE)
which owns shares of a company (i.e. a LTCE) established in another Member State (i.e.
a LTJ), that is subject to low taxation, in the same way as that of a resident company (i.e.
an UPE) which has the same direct or portfolio investment in another company (i.e. a CE)
resident in the same jurisdiction of the former (or in a jurisdiction applying the same tax
levy of the former). The rationale behind the application of the IIR top-up in the hands of
the non-low-taxed UPE (as provided under Article 5(1) of the Directive) is to tax
investments made in non-resident LTCEs like the ones made in resident CEs which are
non-low-taxed companies’®.

For these reasons, as concluded by the Court in the mentioned case, domestic and cross-

761 "and a different tax burden should not be valid.

border situations should be comparable
Holding the opposite, in fact, “would deprive Article 63(1) TFEU of all meaning if it were
accepted that situations are not comparable solely because the investor in question holds
shares in a company established in a third country, when that provision specifically
prohibits restrictions on cross-border movements of capital” (para. 68).

Following such conclusion, and adapting it to intra-EU capital movements, one comes to
a conclusion that, when the IIR provides for a top-up tax only in the hands of a non-low-
taxed UPE holding shares of non-resident LTCEs, a restriction of the free movement of
capital occurs in breach of Article 63 TFEU. As a consequence, a justification is needed,
or the relevant rules are likely to be invalidated accordingly (see section 4.4.7.).

Nevertheless, as it was argued (see, extensively, section 4.1.2.2.3.), Article 5(2) of the

Directive may have overcome such direct discriminatory treatment against non-resident

3 However, it is of no harm in this context as long as the decision focuses - in general terms - on
cross-border movement of capital, and it is applicable both in intra-EU or third-country contexts.
70 In line with the remarks on horizontal discrimination, it is worth highlighting that the rationale
behind the application of the IIR is to tax investments made by non-low-taxed UPEs in non-
resident LTCEs like the ones made in other non-resident CEs, i.e. non-low-taxed companies.

761 For further comments, see D. Smit, supra note 299, ch. V, at sec. 2.5.2.1.
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LTCEs. In fact, this provision triggers the application of the additional taxation in the
hands of the low-taxed UPE with regard to domestic situations (namely, resident LTCE).
However, as already been pointed out, the IIR still discriminates against non-low-taxed
UPE owning LTCEs that - consequently - are non-resident. More specifically, the rules
at hand keep triggering the top-up tax in the hands of non-low-taxed UPEs only when
they own non-resident CEs which are located in low-tax Member States. Ergo,
discriminatory treatment against cross-border situations persists.

To put it differently, Article 5(1) of the Directive provides for the application of the IIR
in the hands of an UPE only when it owns shares of non-resident LTCE; while Article
5(2) of the Directive triggers the application of the IIR in the hands of a low-taxed UPE
owning both resident and non-resident LTCEs (see section 4.1.2.2.3.). However, suppose
an UPE is a non-low-taxed entity (i.e. it is located in a non-low-tax jurisdiction). In that
case, the IR will only be triggered by ownership interests in non-resident entities, which
- as such - are located only in Member States (i.e. LTJs) other than the UPE’s; conversely,
resident CEs would be non-low-taxed and - therefore - would not trigger any IIR top-up
tax. In this case, hence, Article 5(2) of the Directive would not apply, and the ultimate
company would be subject to higher taxation only with regard to cross-border movements
of capital.

Since the non-low-taxed UPEs will always (and only) be subject to the IR with regard to
the investments made in Member States (LTJs) other than their own and - thus - with
regard to the investments made in LTCEs, unlike with reference to investments in resident
CEs, discrimination between cross-border and domestic situations persists. For this
reason, the IIR rules seem to clash with Article 63 TFEU, and - consequently - ought to
be invalidated accordingly.

That said, Article 5(2) of the Directive does not seem to discriminate on the ground of the
seat of the CEs, i.e. between resident and non-resident entities; but in the mentioned cases
the Directive’s mechanisms do so by employing the ETR criterion (see, extensively,
section 4.1.2.2.3.). In fact, only the CEs subject to an ETR that falls below 15% will
trigger the additional tax in the hands of the subject-to-tax entity. As a consequence, the
situations under investigation seem to be cases of so-called hidden (or covert)
discrimination, namely, discrimination by reason of criteria of differentiation which leads

in fact to the same result as if it were based on the seat of an enterprise.
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In the cases at hand, thus, covert discrimination seems to arise as a consequence of the
applicable ETR: only the CEs that are subject, in their jurisdictions (which are LTJs), to
an ETR lower than 15%, and in which the UPEs have invested their capital, will trigger
the application of the IIR.

In light of the foregoing, it seems correct to conclude that the rules under investigation
discriminate against direct or portfolio investments of the UPEs in (certain) non-resident
companies, thus discouraging such investors from investing in other Member States
(contrary to Article 63 TFEU). Since the free movement of capital provision ought to
apply to safeguard the ultimate entity's right to invest without unlawful restrictions in
every Member State, such rules should be invalidated unless a justification is provided
(see section 4.4.7.).

That said, it is worth recalling that the discriminatory treatment in the hands of non-low-
taxed UPEs having direct or portfolio investments in CEs located in low-tax Member
States is not fortuitous or a matter of chance, as stated by the ECJ in the recalled Vodafone
and Tesco decisions. Instead, the Directive's rules (under the distinguishing criterion of

the ETR) do intrinsically or typically affect foreign’®

(low-taxed) companies in which
other entities have invested their capital (see, to this effect, section 4.1.2.2.5.). For this
reason, it seems correct to state that the taxing rules at hand clearly contravene the
freedom of establishment, thus clashing with the internal market.

From a different perspective, it is worth recalling that the widening scope of application
of the rules at hand to large-scale domestic groups, as provided under Article 5(2) of the
Directive, does not solve the mentioned issues (see, extensively, section 4.1.2.2.4.). In
fact, the problems at hand concern the application of the IIR top-up tax in the hands of
the non-low-taxed UPE owning shares of non-resident LTCEs: in these cases, Article 5(2)
of the Directive is not applicable, but Article 5(1) of the Directive is, and it still triggers
the already-outlined discriminatory taxation.

Therefore, the fact that UPEs of large-scale domestic groups have been subjected to the
IIR top-up tax as a consequence of their direct and portfolio investments in resident

LTCEs (under Article 5(2) of the Directive) does not prevent nor solve the cases of covert

discrimination referred to certain investments made by non-low-taxed UPEs of MNEs in

762 As maintained by Advocate General Kokott in the already-mentioned Opinions on the
Vodafone and Tesco cases.
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non-resident LTCEs. In other words, pure domestic (i.e. large-scale domestic groups) and
cross-border situations (i.e. MNE) would still trigger different tax regimes in the hands
of the UPEs due to their investments’®,

A final remark appears necessary: the implementation of the QDMTT (see chapter 2, at
section 2.7.) does not solve the mentioned discrimination provided by the IIR
mechanisms. Rather, it further highlights the discriminatory treatment between domestic
and cross-border investments (see, extensively, section 4.1.2.2.5.). In fact, due to the
QDMTT, only the investments made by non-low-taxed UPEs in LTCEs located in low-
tax Member States not applying the QDMTT will trigger the IIR top-up tax, unlike the
investments in comparable resident CEs and non-resident LTCEs subject to the QDMTT.
In the same way, assuming a low-taxed UPE located in a Member State that applies the
QDMTT, its direct and portfolio investments made in resident LTCEs as well as in CEs
located in non-low-tax Member States will not trigger the IIR, unlike the cross-border
investments in LTCEs that are located in LTJs not applying the QDMTT

In light of the foregoing, it seems correct to conclude that the Directive’s rules indeed
provide discriminatory treatment against the UPEs owning shares of certain non-resident
CEs: only the CEs located in LTJs (i.e. the LTCEs) will trigger the additional taxation in
the hands of the non-low-taxed UPEs that own direct or portfolio investments (which do
not give the power to exercise definite influence) in the former companies.

For these reasons, the IIR seems to unlawfully restrict the free movement of capital within
the EU of the non-low-taxed UPEs, thereby clashing with the internal market. As a
consequence, unless justified (and proportionate), the relevant rules ought to be

invalidated.

4.4.3. Discriminatory treatment also at the level of the IPEs

Before analysing the possible justification, it is worth pointing out that the same line of
reasoning outlined above seems to apply at the level of the IPEs.

In fact, if the UPE is not liable to the GloBE rules, the top-down approach applies (see
chapter 2, at section 2.4.2.) and the top-up tax is levied in the hands of the IPEs. In this

76 For further comments regarding the comparability of the MNEs and large-scale domestic
groups, and other critical remarks, see section 4.1.2.2.4.
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context, an IPE might have control over a LTCE (see, to this effect, section 4.2. et seq.)
or may not even have the power to exercise definite influence over it. In this latter
scenario, the IPE would have a simple investment in the LTCE (which does not give the
power to exercise definite influence), which - as a consequence - should be covered by
Article 63 TFEU (see chapter 3, at section 3.3.2. et seq.).

In this regard, Articles 6(1) and 7(1) of the Directive provide that a non-low-taxed IPE,
which is held by an UPE that is - respectively - located in a third-country jurisdiction or
is an excluded entity, is subject to the IIR top-up tax with regard to the LTCEs located in
another jurisdiction, and not with regard to the CEs located in its Member State (see,
extensively, section 4.2.2. et seq.). Hence, assuming that such non-low-taxed IPE does
not control or influence the LTCE, it means that direct or portfolio investments (which
do not give the power to exercise definite influence) in the latter companies trigger a
higher tax burden compared to an investment in a resident entity (i.e. non-low-taxed
company). As a consequence, cross-border and domestic scenarios, which are comparable
(for the reasons mentioned in section 4.2.2.1. et seq.), trigger different and more
burdensome tax regimes, to the detriment of certain cross-border investments. As a
consequence, the IPE’s free movement of capital is restricted.

Also, horizontal discrimination appears to be a significant factor to consider. As a
consequence of Articles 6(1) and 7(1) of the Directive, a non-low-taxed IPE would bear
the IR only with regard to the investments made in CEs located in certain Member States
(namely, the low-tax countries), and not with regard to all the investments made in non-
resident CEs. Such rules, therefore, treat cross-border investments related to a certain
Member State less favourably than identical ones made in other Member States, thus
clashing with the fundamental freedoms.

To put it differently, the Directive’s rules provide that an IPE is subject to unequal
treatment as a consequence of the jurisdiction in which it has invested, namely if it has
invested in entities located in low-tax or non-low-tax Member States. Thus, in light of the
already-mentioned X GmbH decision (see, extensively, section 4.4.1. et seq.), such rules

seem to determine direct discrimination’%.

764 See, to this effect, D. Smit, supra note 299, ch. IV, at sec. 2(b)(2)(b).
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However, to be unlawful, the rules at hand must treat an investment made in a given
Member State differently from another one which is in a comparable situation’®. In light
of the analysis that has been conducted previously (see section 4.4.2. and, more in-depth,
section 4.1.2.2.2.), one can conclude that also in this context domestic and cross-border
investments are in comparable situations.

In other words, as long as the investees’® are in a comparable situation, then the different
tax burdens applicable in the hands of the investor (i.e. the non-low-taxed IPEs) as a
consequence of some of these investments (namely, the ones in the non-resident LTCEs)
is unlawful, and - therefore - such taxation ought to restrict the free movement of capital.
Nevertheless, it was maintained that Articles 6(2) and 7(2) of the Directive - at first sight
- seem to overcome the discrimination against non-resident CEs because they provide for
the application of the IIR also with regard to the resident LTCEs (see, extensively, section
4.2.2.2.). However, it was argued that Articles 6 and 7 of the Directive still determine a
discriminatory treatment against non-low-taxed IPEs owning entities located in LTJs, i.e.
Member States or third countries (see, more extensively, section 4.2.2. et seq.). If one
applies such a conclusion to the cases at hand, the following issues arise: if a non-low-
taxed IPE has direct or portfolio investment in a LTCE, it will bear an additional taxation.
In this context, Articles 6(2) and 7(2) of the Directive will not be relevant because they
apply only to low-taxed IPEs (owning shares of LTCEs that - consequently - can be both
resident and non-resident entities). As a consequence, only Articles 6(1) and 7(1) of the
Directive will be applicable and - therefore - the non-low-taxed IPEs will still be subject
to higher taxation only with reference to certain investments made in non-resident CEs
(i.e. LTCEs).

It follows that Articles 6(2) and 7(2) of the Directive do not overcome the problems
related to Articles 6(1) or 7(1) of the Directive. For these reasons, the Directive’s rules
ought to be unlawful because of their restrictive effects.

To be more precise, the rules at hand seem to determine covert discrimination because
they trigger the application of the IIR in the hands of the IPEs as a consequence of the
CEs’ ETR (see, extensively, section 4.2.2.2.). This latter, in fact, is the criteria of

7% For further analysis, see S. Hindelang, The Free Movement of Capital and Foreign Direct
Investment, supra note 300, ch. IV, at sec. 2(b)(4).

766 Namely, the resident low-tax and non-low-taxed CEs, and the non-resident low-taxed and non-
low-taxed CEs.

295



differentiation which leads in fact to the same result as if it were based on the seat of an
investee. In other words, if the investee is located in a LTJ, then its ETR is below the
minimum agreed, and it will trigger the IIR in the hands of the investor. Conversely, if an
investee is located in a Member State that is not low-tax, then its ETR is above the
minimum agreed, thus not triggering the application of the IIR top-up tax in the hands of
the investor.

In light of the above, it seems correct to conclude that the rules under investigation
discriminate against direct or portfolio investments made by the IPEs in (certain) non-
resident companies. Consequently, the [PEs’ freedom to invest in every Member State
should be protected, thus preventing the IIR from imposing discriminatory restrictions.
In this regard, it is worth recalling (see, extensively, section 4.2.2.2.) that the
discriminatory treatment in the hands of non-low-taxed IPEs having direct or portfolio
investments in CEs located in low-tax Member States is not fortuitous or a matter of
chance, as stated by the ECJ in the recalled Vodafone and Tesco decisions. Instead, the
Directive's rules (under the distinguishing criterion of the ETR) do intrinsically or
typically affect foreign’®’ (low-taxed) companies in which other entities have invested
their capital. For this reason, it seems correct to maintain that the taxing rules at hand
clearly contravene the free movement of capital, thus clashing with the internal market.
Then, one could also hold that the UPE’s location or characteristics are liable to restrict
the IPEs’ free movement of capital to LTJs. In fact, under Articles 6 and 7 of the Directive,
the IIR applies if the UPE is located in a third country or is an excluded entity. Thus, if a
liable-to-tax IPE has a liable-to-tax UPE, and the former has invested in LTCE, then no
IIR would apply in the hands of the former company. Conversely, if the same liable-to-
tax IPE has a non-liable-to-tax UPE, then the former entity should bear a certain amount
of IIR. In other words, the restriction of the IPE’s fundamental freedom, which takes the
form of more burdensome taxation, depends not only on the CEs’ location (in low-tax
Member States) but also on the UPE’s liability to tax.

To this end, it seems useful to recall the already-mentioned Metallgesellschaft decision,
where the ECJ maintained that “the difference in the tax treatment of parent companies

depending on whether or not they are resident cannot justify denial of a tax advantage to”

767 See Advocate General Kokott in the already-mentioned Opinions on the Vodafone and Tesco
cases.
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resident subsidiaries “of parent companies having their seat in another Member State
where that advantage is available to subsidiaries” resident in the same Member State of
the parent companies (para. 60)7%. It follows that, if one applies such conclusion to the
cases at hand, the IPEs should not be subject to a more detrimental tax regime (i.e. the
IIR) as a consequence of the liability-to-tax of the parent companies (i.e. if they are liable
to tax or not). If so, then the IIR provision would be discriminatory.

Simply put, since the IIR rules trigger the additional taxation in the hands of the IPEs that
invest in LTCEs as a consequence of their parent companies (i.e. UPEs), it seems correct
to maintain that such provisions determined discriminatory tax regimes to the detriment
of the investors’ free movement of capital’®.

That said, it is worth stressing that the widening scope of application of the rules at hand
to large-scale domestic groups, as provided under Articles 1 et seq. of the Directive, does
not appear to solve the mentioned issues related to the IPEs (see, extensively, section
4.1.2.2.4.). In fact, if the UPE is not liable to tax because it is located in a third country
(see Article 6 of the Directive), then such an in-scope group either is an MNE with liable-
to-tax IPEs, and thus is not a domestic group; or is a large-scale domestic group entirely
located in a third country, which - as such - is not liable to tax. Therefore, the widening
scope of application would not change the critical situations, related to the IPEs, that were
mentioned earlier.

In case the UPE was an excluded entity (see Article 7 of the Directive), the in-scope large-
scale domestic group would be located in a low-tax Member State and - as a consequence
- it would be subject to tax.

However, the discriminatory treatment against certain cross-border movements of capital
would persist, provided that MNEs and large-scale domestic groups are comparable (on
this matter, see section 4.1.2.2.4.). In fact, if one compares a non-low-taxed IPE of a large-
scale domestic group investing in CEs (clearly located in the same jurisdiction) and a non-
low-taxed IPE of a MNE investing in CEs (located in the same jurisdiction and in other

Member States) it would follow that the former intermediate company will not bear any

788 Similarly, ECJ, 21 Nov. 2002, case C-436/00, X and Y, at para. 38; the Bosal decision, at para.
40; the Test Claimants in the Thin Cap Group Litigation decision, at para. 59.

7% To this effect, see, extensively, section 4.3.2.1., and specifically note no. 241. The comments
therein provided, which dealt with the freedom of establishment, can be adapted and applied also
in this context, where the issue concerns the free movement of capital.
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additional taxation, as long as the entities are located in the same non-low-tax Member
State; while the latter would still bear the IIR with regard to the investments made in (non-
resident) entities which are located in LTJs. Therefore, assuming that the two situations
are comparable, a discriminatory treatment against the non-low-taxed IPEs of MNEs with
direct or portfolio investment (which do not give the power to exercise definite influence)
in non-resident LTCEs persists, thus contrasting with Article 63 TFEU.

In conclusion, it is worth highlighting that the implementation of the QDMTT (see
chapter 2, at section 2.7.) does not solve the mentioned discrimination provided by the
IIR mechanisms; instead, it further highlights the discriminatory treatment between
domestic and cross-border investments (see, extensively, section 4.1.2.2.5.). In fact, due
to the QDMTT, only the investments made by a non-low-taxed IPE in the LTCEs located
in low-tax Member States not applying the QDMTT will trigger the IIR top-up tax, unlike
with regard to comparable non-resident LTCEs subject to the QDMTT. Similarly,
assuming a low-taxed IPE located in a Member State that applies the QDMTT, its direct
and portfolio investments made in resident LTCEs or in CEs located in non-low-tax
Member States will not trigger the IIR, unlike the cross-border investments in LTCEs
located in LTJs not applying the QDMTT.

It follows that only a valid justification might prevent the ECJ from invalidating such

provisions that clash with fundamental freedoms and the internal market.

4.44. ... And restrictive effects

Based on the previous analysis (see, more extensively, section 4.1.2.3. et seq.), one should
also assess whether the rules at hand restrict the free movement of capital. More precisely,
for the sake of completeness, it is worth assessing whether an unlawful restriction of the
free movement of capital may still arise if the Directive’s rules were found not to

discriminate between domestic and cross-border situations’’°.

" However, some scholars have expressed uncertainty about the application of the restriction-
based approach to Article 63 TFEU. See, among others, S. Hindelang, supra note 300, ch. IV, at
sec. 2(a). Nevertheless, the same Author later maintains that “at an early stage of development of
EC law, the Court had already realized that the mere prohibition of discrimination in cross-border
movements was not enough to significantly reduce the existing national restrictions in order to
integrate the different European economies into one Common Market. A prohibition of
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As pointed out in the literature, “the fundamental idea behind the expansion of the
protective scope of the freedoms is that the prohibition of discrimination in cross-border
movements is insufficient to reduce and ultimately abolish the existing national
restrictions in order to integrate the different European economies into one Common
Market””’!. It follows that, if the rules at hand were found not to provide unequal
treatments, they may still be liable to dissuade investors in other Member States from
investing in their capital in certain undertakings: as the ECJ put it in the Commission v.
Portugal decision, certain restrictive rules would still be liable to render the exercise of
the free movement of capital illusory, thus contrasting with Article 63 TFEU as well as
the rationale behind the internal market’”>.

In order to assess whether a given provision is non-discriminatory but still unlawfully

restrictive’’?

, the ECJ usually enters “into a substantive examination of the effects” of that
measure’’*. In this context, some scholars have stressed that “a national measure is not
subject to Art 56(1) EC if it does not substantially impede capital movements across
borders”: “degree of impediment required in order to amount to a substantial one is a
question that can ultimately not be answered in abstract terms, but must be left to
clarification by the Court. It requires striking a balance between the gist of Art 56(1) EC,
ie, to liberalise the movement of capital to the greatest extent possible in order to
maximise general welfare effects, and the preservation of a coherent general legal
framework within the Member State™’”>.

In light of the above, it seems prima facie possible to maintain that, if one were to balance
a fundamental freedom with the restrictive tax levy, then the former ought to prevail, as

long as the latter pursues a minor purpose, thus not concerning a general interest of the

discrimination is simply ineffective in cases where there is nothing in the host State to which one
can compare a certain cross-border transaction” (/d. ch. IV, at sec. 2(a)(1).

"1'S. Hindelang, supra note 300, ch. IV, at sec. 2(a)(2).

72 See ECJ, 4 June 2002, case C-367/98, at para. 45. Similarly, in the already-mentioned
Commission v. Kingdom of Spain decision, at para. 61; ECJ, 13 May 2003, case C-98/01,
Commission v. United Kingdom, at para. 47.

73 1t is worth noting that Article 65(3) TFEU - de facto - states that the free movement of capital
should not be restricted by (discriminatory and) restrictive rules. For this reason, it seems correct
to carry out the current analysis employing the restriction-based approach.

77 According to S. Hindelang, supra note 300, ch. IV, at sec. 2(a)(3)(a). The same Author, then,
concludes holding that “the threshold for subjecting a measure which is indistinctly applicable to
review should not be set too high”.

5 Id. ch. 1V, at sec. 2(a)(4).
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EU (like, for instance, the internal market). Accordingly, if one were to balance the free
movement of capital with the restrictive IR, the former should prevail.

The restriction-based approach, then, does not require any fertium comparationis. As
already maintained (see, extensively, section 4.1.2.3.), the fundamental freedoms’ non-
restriction component must be understood as a “right to freedom” and - as such - it is an
absolute concept that operates autonomously, which means that it is independent from
the treatment of other situations’’%. Therefore, one should assess whether the rules at hand
(if not unequal) are still liable to impede the non-low-taxed UPEs or the non-low-taxed
IPEs from acquiring shares of the CEs located in LTJs, thereby dissuading them from
investing in the capital of those undertakings. If the result is positive, then, such rules are
liable to render the free movement of capital illusory’’’, and - consequently - ought to be
invalidated; conversely, these rules should not be considered to be restrictive.

In this regard, on the basis of the analysis carried out in the previous sections (see,
specifically, sections 4.1.2.3. et seq.), one can hold the following. The rules under
investigation indeed prohibit, impede or render less attractive the exercise of the free
movement of capital of the UPEs and IPEs. In fact, if such entities hold direct or portfolio
investments (which do not give the power to exercise definite influence) in CEs located
in LTJs, they will have to bear an additional tax. As a consequence, that top-up tax will
likely dissuade such investors from investing in those investees, thus restricting their free
movement of capital.

Even employing a more radical approach, one can still conclude that the rules at hand

clash with the fundamental freedoms. In fact, if a given rule renders the exercise of a

776 According to A. Cordewener, The Prohibitions of Discrimination and Restriction within the
Framework of the Fully Integrated Internal Market, in EU freedoms and taxation: EATLP
Congress, Paris 3-5 June 2004, supra note 344, q at sec. 1.2.2. Similarly, S. Hindelang, supra
note 300, ch. IV, at para 2(b); N. Bammens, The Principle of Non-Discrimination in International
and European Tax Law, supra note 384, ch. 13, at sec. 13.4.3.2.2.

"7 In this regard, it is worth stressing that the ECJ has employed different languages such as
“obstacles” (see ECJ, 28 Sep. 2006, joined cases C-282/04 and C-283/04, Commission v.
Netherlands, at para. 18 et seq.); dissuasive measures (see ECJ, 26 Sep. 2000, case C-478/98,
Commission v. Belgium, at para. 18 et seq.); restrictive measures (see ECJ, 15 July 2004, case C-
315/02, Lenz, at para. 21 and ECJ, 24 May 2007, case C-157/05, Holbock, at para. 30); and
measures that impede the exercise of such freedom (see ECJ, 22 Feb. 1995, joined case C-358/93
and C-416/93, Bordessa, at para. 25).

In the already-mentioned X GmbH decision, the ECJ used the word “restriction”, in line with the
wording of Article 63 TFEU. However, it has already been maintained that the Court carried out
a comparative analysis, typical of the discrimination-based approach and not of the restriction-
based one.

300



fundamental freedom almost impossible, it should be unlawful. The Directive’s
provisions seem to fit this case perfectly: the IIR, that the UPE or IPE have to bear, is
likely to determine relevant negative consequences on such entities, which - as a
consequence - would be prevented from investing their capital in low-tax Member States.
To clarify such position, one can assume that a subject-to-tax entity (namely the UPE or
IPE) that owns direct or portfolio investments (which does not give the power to exercise
definite influence) in a LTCE, had 100 of income in a given taxable year. Due to the
global minimum taxation, it has to bear a certain amount of additional taxation with
reference to the LTCEs in which it has such investment. As a consequence of the
determination and allocation of the IIR top-up tax, such investor has to bear an additional
tax of 90 or - for example - 100, or even 110 (or more). In this case, would not such
taxation render the exercise of the free movement of capital almost impossible? It would,
indeed.

As a matter of fact, in the first case, the income of the subject-to-tax entity would be
highly eroded; in the other circumstances, the income would be completely eroded; and,
in the last scenario, the investor could also register a loss as a consequence of its
investment.

It follows that the UPE or IPE would not only be deterred from investing in EU LTJs, but
they could also have significant negative effects as a consequence of their investments.
Therefore, they will probably dismiss their shares of the CEs located in low-tax Member
States, thus suffering a restriction of their right to a free movement of capital.

In this regard, the same conclusion can be reached even if one assumes that the UPE or
IPE is a LTCE and is subject to the IIR top-up tax. In fact, such a company would still be
subject to higher taxation with regard to the investments made in the non-resident LTCEs,
and - as a consequence - it would still be deterred from owning shares of EU LTCEs.
These effects would be contrary to Article 63 TFEU and the internal market.

Even if one assumes that the UPE or IPE is a low-taxed entity investing in resident and
non-resident LTCEs, the conclusion is the same: such entity will be subject to the IIR top-
up tax with regard to (itself and) the resident LTCEs; then, it will also bear the IIR with
regard to the shares in non-resident LTCEs. While the first scenario refers to a purely
internal situation, which does not involve the exercise of the fundamental freedoms; the

second scenario indeed concerns cross-border situations: in the former case, there should
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not arise any incompatibility with the Treaties’ fundamental freedoms, while in the latter
scenario the investments in non-resident LTCEs will trigger the IIR top-up tax in the
hands of the UPEs or IPEs, thus deterring them from investing therein.

In conclusion, it seems correct to maintain that the rules under investigation can determine
restrictions on the UPEs or IPEs' fundamental free movement of capital, in violation of
the internal market’s rationale. For these reasons, the IIR ought to be unlawful, and only

a valid justification might prevent the ECJ from invalidating it (see section 4.4.7.).

4.4.5. The Directive vis-a-vis primary law: between discrimination and

restriction

In line with the modus operandi employed in the previous parts (see, more specifically,
section 4.1.2.2.6. et seq.), one should assess whether the above-mentioned issues may
bring to the invalidation of the Directive as such. In fact, the previous sections have
highlighted the issues that concern the provisions contained in the Directive that will be
implemented into the Member States legislation. However, as already pointed out, the
national implementing legislation will strictly follow the Directive’s main rules, as they
are provided by the EU legislature (which does not leave Member States any room for
different implementations). It follows that, as long as they are almost alike (at least
substantially), the issues that arise with reference to the Directive’s provisions could
likely involve the national implementing measures, and thus, if there are valid reasons,
both legislations could likely be found incompatible with primary law on the same
grounds.

Still, one could point out that the Directive applies to all Member States, and therefore it
cannot provide any discrimination. Nevertheless, it has been shown that the ECJ case law
recognises the possibility that secondary law determines an unlawful discriminatory
treatment (see, extensively, section 4.1.2.2.6), and that, for this reason, it can be
invalidated accordingly, unless a valid justification is applicable.

Given that, and in light of the previous observations, it seems correct to conclude that the
Directive at hand is likely to be invalidated because of its discriminatory treatments which

are not in line with the free movement of capital.

302



Then, it is also relevant to refer to the ECJ case law involving non-discriminatory
restrictive secondary laws (see, extensively, section 4.1.2.3.1.). On the basis of such
decisions, it is possible to argue that the Directive ought to be - at least partially -
invalidated because of the unlawful restrictive effects which have been investigated
previously.

In conclusion, following the already-mentioned ECJ case law and the position of the
scholars who maintain that there should be no reason to interpret the Treaties’ prohibitions
differently as a consequence of the addressee's identity (see, extensively, section
4.1.2.3.2.), it seems reasonable to conclude that the Directive is not immune from the
judicial review of the ECJ aiming to assess whether it is compliant with the Treaties'
fundamental freedoms. Thus, in light of the arguments put forward against the
compatibility of the IIR with regard to the free movement of capital, it is possible to
maintain that the Directive provides rules that are not in line with Article 63 TFEU, and
- as such - it should be invalidated accordingly, unless a justification applies (see section

44.7).

4.4.6. Right to property: further concerns

Following the remarks made earlier (see, extensively, section 4.1.3.), the rules at hand
raise further concerns with regard to their compatibility with the Charter of Fundamental
Rights of the EU, and - specifically - with Article 17 on the right to property. This
provision, in fact, is part of the primary laws, and - consequently - secondary legislation,
like the Directive at issue, as well as by national laws (like the forthcoming implementing
measures) must be aligned.

That said, recalling the examples made in the previous sections, issues of compatibility
of the IIR rules with the CFR may arise in the following scenario: assuming that an UPE
or IPE has 100 of profits and, as a consequence of its direct or portfolio investment in a
LTCE, the IIR top-up amounts to — e.g. — 100, the former entity’s profits would be set to
zero. Then, if one assumes an IIR top-up tax of 110 or more, the UPE or IPE would suffer
a loss, with further consequences on its assets.

For this reason, the rules at hand might eventually determine - de facto - a deprivation of

the legitimate UPE’s or IPE’s possessions, prevented under Article 17 CFR. Such entities,
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in fact, would not only lose profits but would likely have to reduce their assets in order to
pay the IIR top-up tax due as a consequence of their investments in LTCEs. Hence, the
IIR is likely to have detrimental consequences on the subject-to-tax entities' possessions.
That said, assuming that these rules provide an unlawful reduction of the subject-to-tax

entities’ assets’’®

, only a “public interest” (see Article 17 CFR) justification could be
invoked. However, in the unlikely scenario that such justification could be applied in this
context (see, to this effect, section 4.4.7.), it would not be sufficient: the Charter requires
fair compensation, which indeed the Directive’s provisions do not provide.

It follows that the IIR might clash with the CFR accordingly, thus involving both the
national implementing measures or the Directive as such (as maintained by the Court in

the recent and already-mentioned Orde van Viaamse decision).

4.4.7. Final steps: possible justifications

The previous sections have concluded that the Directive’s rules ought to be invalidated,
due to their incompatibility with primary law provisions, unless a justification applies.
Following the in-depth analysis carried out in section 4.1.5.77, it is - therefore - necessary
to investigate whether a valid reason can prevent such unlawful rules from being
invalidated.

In this regard, one should begin with the justifications provided by the Treaties. First of
all, Article 65 TFEU should be investigated, as long as it is almost exclusively dedicated
to tax law. More specifically, it clarifies in which circumstances Member States are

authorised to derogate from their obligations to respect the free movement of capital’*’,

778 See the mentioned case of European Court of Human Rights, 28 Apr. 2008, Burden v. the
United Kingdom, where the Court stated that “taxation is in principle an interference with the
right guaranteed by the first paragraph of Article 1 of Protocol No. 1, since it deprives the person
concerned of a possession, namely the amount of money which must be paid” and that “the issue
is nonetheless within the Court's control, since the correct application of Article 1 of Protocol No.
1 is subject to its supervision” (para. 59).

7791t is worth stressing that the ECJ case law on the safeguard of the fundamental freedoms does
not substantially vary on the basis of the relevant fundamental right, thus allowing one to refer -
in the context of one fundamental right - to Court’s decisions rendered with regard to another
fundamental freedom (according to P. Pistone, Diritto Tributario Europeo, supra note 342, pt. 11,
at sec. 3.2.2.4.

780 14
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The first specific derogation is provided under Article 65(1)(a) TFEU: Member States are
allowed to apply rules of their tax law which distinguish between taxpayers who are not
in the same situation with regard to their place of residence or with regard to the place
where their capital is invested’®!. In this regard, the ECJ, the Lenz decision, has clarified

that such provision

must be interpreted strictly, (and) cannot be interpreted as meaning that any tax legislation
making a distinction between taxpayers by reference to the place where they invest their
capital is automatically compatible with the Treaty. The derogation in Article 73d(1) of
the Treaty is itself limited by Article 73d(3) of the Treaty, which provides that the national
provisions referred to in Article 73d(1) ‘shall not constitute a means of arbitrary
discrimination or a disguised restriction on the free movement of capital and payments as

defined in Article 73b’ (para. 26).

In this regard, it has been extensively argued that the situations under investigation are
comparable, from a formal as well as substantial point of view (see section 4.4.1. et seq.).
Therefore, the unlawful IIR rules should not be justified according to Article 65(1)(a)
since that provision is not herein relevant.

Then, Article 65(1)(b) TFEU must be investigated’®?. It allows Member States to limit
the free movement of capital “to prevent infringements of national law and regulations,
in particular in the field of taxation and the prudential supervision of financial institutions,
or to lay down procedures for the declaration of capital movements for purposes of
administrative or statistical information, or to take measures which are justified on
grounds of public policy or public security”. Such provision is intended “to ensure
effective fiscal supervision and to combat illegal activities such as tax evasion”, as the

ECIJ put it in the Commission v. Belgium decision (at para. 38).

81 For further comments, see M. Dahlberg, Direct Taxation in Relation to the Freedom of
Establishment and the Free Movement of Capital, supra note 348, ch. 6, at sec. 6.5; S. Hindelang,
supra note 300, ch. IV; D. Smit, Freedom of Investment between EU and Non-EU Member States
and Its Impact on Corporate Income Tax Systems within the European Union, supra note 299,
ch. VII, at sec.5.2.1; C. Bernard, The Substantive Law of the EU: The Four Freedoms, supra note
342, ch. 13, at para F(2).

782 See S. Hindelang, supra note 300, ch. VI, at sec. 2(a).
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However, in this regard, it has already been extensively argued that the rules under
investigation do not aim to prevent or combat illegal activities or violations of laws’®?; to

4 or to collect certain information’®. The

allow supervision of financial institutions’
GloBE rules aim to impose a minimum tax in order to favour fair tax competition amongst
jurisdictions (see Recital no. 11 of the Directive).

Then, with regard to the public policy and public security justifications, it has already
been maintained that they are not relevant in the context of the Directive (see section
4.1.5.1.)7,

For these reasons, the restriction of the free movement of capital determined by the IIR
cannot be justified according to Article 65(1)(b).

Against this background, Article 65(2) TFEU states that the free movement of capital
“shall be without prejudice to the applicability of restrictions on the right of establishment
which are compatible with the Treaties”. In other words, such provision gives priority to
the treaty limitations on the right of establishment over the free movement of capital’®’.
That said, it has already been pointed out that the rules at hand seem to clash with both
the freedom of establishment and the free movement of capital, depending on the different

circumstances. Therefore, Articles 49 and 63 TFEU should not overlap in the different

783 To this effect, for instance, see ECJ, 14 Oct. 1999, case C-439/97, Sandoz, at para. 35 et seq.;
the Commission v. Belgium decision, at para. 40 et seq.

8% As long as it refers to the protection of investors and securing the financial system, it clearly
is not relevant in this context. On this matter, see S. Hindelang, supra note 300, ch. VI, at sec.
2(b).

785 1t has been highlighted that “there has been no case law on this provision” (Id. ch. 13, at sec.
F(3.2). Still, the global minimum taxation does not aim to collect certain information: it collects
taxes.

78 In fact, such justifications can be invoked if a given “presence or conduct constitutes a genuine
and sufficiently serious threat to public policy” (ECJ, 28 Oct. 1975, case C-36/75, Rutili, at para.
28) which - as such - may affect “one of the fundamental interests of society” (ECJ, 19 Jan. 1999,
case C-348/96, Calfa, at para. 21). With specific regard to the capital movements, the Court has
held that “in the case of direct foreign investments, the difficulty in identifying and blocking
capital once it has entered a Member State may make it necessary to prevent, at the outset,
transactions which would adversely affect public policy or public security. It follows that, in the
case of direct foreign investments which constitute a genuine and sufficiently serious threat to
public policy and public security, a system of prior declaration may prove to be inadequate to
counter such a threat” (ECJ, 14 March 2000, case C-54/99, Eglise de Scientologie, at para. 20).
For further comments, see Id. ch. VI, at sec. 2(a)(3); S. M. Seyad, Article 65, in Treaty on the
Functioning of the European Union — A Commentary § 6 (H.J. Blanke & S. Mangiameli eds.,
Springer 2021).

It clearly follows that the taxing rules at hand are not compatible with such justifications.

87 On this matter, see S. Hindelang, supra note 300, ch. V1, at sec. 2(c).
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contexts that have been investigated, and, for this reason, Article 65(2) TFEU should not
apply.

Still, if Article 49 TFEU is applicable (see, extensively, section 4.2. et seq.), precedence
over the justifications provided in the context of the free movement of capital should be
given to it, according to Article 65(2) TFEU.

Article 65(3) TFEU, then, clarifies that the mentioned justifications “shall not constitute
a means of arbitrary discrimination or a disguised restriction on the free movement of
capital and payments as defined in Article 63”758, In other words, the rationale behind
Article 65(3) TFEU is to ensure that Member States do not introduce disproportionate
(but apparently justified) measures to safeguard their national interests’’.

Given that, it follows from the foregoing that there appear to be no valid justifications,
contained in the Treaties, that might allow the Directive’s restrictive rules to be effective.
However, in this context, there are other (i.e. open-ended) possible justifications,
elaborated by the ECJ under the already-analysed rule of reason test (see, extensively,
section 4.1.5.2.), that are worth recalling”®°.

With regard to the free movement of capital, the ECJ - for instance - has stated that the
need to ensure rights in the context of the mortgage system constituted a valid

justification”!

. However, such justification is immaterial in this context.
Then, fiscal cohesion has been considered by the ECJ as a valid justification for restrictive
measures’®?, like the effectiveness of fiscal supervision’?, the prevention of tax evasion

and avoidance’®*; unlike the need to secure the tax base and the prevention of loss of

788 To this effect, see the already-mentioned Lenz decision, at para. 26.

8 See S. Hindelang, supra note 300, ch. VI, at sec. 2; S. M. Seyad, supra note 786, § at sec. 9.
70 They apply to all the fundamental freedoms, indistinctly. For a focus on the justifications in
the context of the free movement of capital, see S. Hindelang, supra note 300, ch. VI, at sec. 6.
1 See ECJ, 16 March 1999, case C-222/97, Trummer, at para. 30.

The ECJ also referred to other social and cultural reasons, which - however - are indeed not
relevant in this context. See, for instance, the maintenance of “a permanent population and an
economic activity independent of the tourist sector in certain regions”, the already-mentioned
Konle decision, at para. 40; and, concerning “the freedom of expression”, ECJ, 3 Feb. 1993, case
C-148/91, Vereniging, at para. 9.

792 With specific regard to the free movement of capital, see ECJ, 14 Nov. 1995, case C-484/93,
Gustavsson, at para. 18 et seq.; ECJ, 6 June 2000, case C.35/98, Verkooijen, at para. 56 et seq.
793 Within the ambit of the free movement of capital, see ECJ, 14 Sep. 2006, case C-386/04,
Stauffer, at para. 47 et seq.

794 See the already-mentioned X GmbH decision, at para. 75.
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revenues’’> (which are purely economic justifications), or restrictive measures based on
a general presumption of tax avoidance or fraud’*®. In this regard, it has been extensively
argued that such reasons are not applicable in this context, in light of the aim of the
Directive’s rules (see section 4.1.5.2.): their goal is to tax certain groups by way of an
additional taxation in the hands of specific entities. Hence, the Directive neither involves
or prevents tax evasion and avoidance, nor safeguards the cohesion of the Member States’
tax systems.

In this regard, following the Avoid fiscal decision, it is not even possible to justify the
restrictions imposed by the IIR in the hands of the investor (i.e. the UPE or IPEs) on the
basis that it counterbalances the low taxation of their investee, namely the LTCE (see
section 4.1.5.2.).

Nor does it seem possible to allow such restrictions on the basis that the GloBE rules aim
to limit systemic risks on the market, as the ECJ put it in the UBS Real Estate decision.
In fact, it does not fit the Directive’s purpose, which is to impose a minimum level of
taxation, and not to limit certain risks (see, extensively, section 4.1.5.2.).

In light of all the above, it seems correct to conclude that there appears to be no valid
justification for the unlawful effects determined by the Directive’s rules on the free
movement of capital. Therefore, the IIR rules are likely to be invalidated by the Court on
the ground that they clash with Article 63 TFEU (see chapter 5, at section 5.2. et seq.).
Nevertheless, in the unlikely scenario that a valid justification is found, it would be
necessary to assess whether the rules act proportionately (see section 4.4.8.).

Before moving on to the proportionality test, it is worth recalling the comments
previously made with regard to the justifications applicable to secondary laws (see,
extensively, section 4.1.5.3.). In fact, the national legislation that will implement the rules
of the Directive can be justified according to the previously-mentioned grounds, unlike

the secondary legislation which can benefit from other justifications.

5 In the context of the free movement of capital, see the already-mentioned Verkooijen decision,
at para. 59; the already-mentioned Gustavsson decision, at para. 15 et seq.; the already-mentioned
X and Y decision, at para. 71 et seq.

79 To this effect, see ECJ, 4 March 2004, case C-334/02, Commission v. French Republic, at para.
27 et seq.
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With regard to the Directive at hand and its unlawful effects (see section 4.4.5.), it could

be justified on the grounds that it promotes the completion of the internal market”’,

t"® and introduces harmonising measures’"”.

prevents disturbance of the marke
However, it has been broadly argued that the Directive does not aim to complete the
internal market. In fact, not only does it originate from a proposal, elaborated at the
international level, which - as such - did not aim to further the EU market, but the ultimate
goal of the rules at hand is to impose a minimum level of taxation on the in-scope groups
and to set a floor to tax competition, regardless of the development of the EU internal
market (see, extensively, section 4.1.5.3.). Therefore, the Directive cannot be justified
accordingly.

Then, the rules at hand do not even aim to abolish obstacles to the internal market
introduced by the Member States. In fact, the different tax regimes among the Member
States should not be seen as relevant obstacles to the internal market that could justify a
restriction of the fundamental freedoms. Nevertheless, the Directive aims to put an end to
“tax practices of MNEs that allow them to shift profits to jurisdictions where they are
subject to no or very low taxation” (Recital no. 2 of the Directive), regardless of the
development of the internal market (see, extensively, section 4.1.5.3.).

A reason that might be relevant in this context is that the Directive at hand fully
harmonises a given matter in all Member States. As such, it may not infringe the rights
of free movement because all the situations in the EU ought to be treated alike (see,
extensively, section 4.1.5.3.). Assuming that the Directive provides full harmonisation, it
has been pointed out that secondary law should still comply with primary law, and that
the ECJ is still able to assess its compatibility with the Treaties. That said, for the
mentioned reasons, the Directive, even if providing full harmonisation, should -
nevertheless - be found incompatible with Article 63 TFEU.

Finally, in this matter, it has been pointed out that a more political position might be
relevant in this context: the unanimity rule, which has been employed to adopt the
Directive at hand (see, extensively, section 4.1.5.3.). Specifically, it has been maintained

that the ECJ might be prone not to invalidate such secondary law due to the fact that it

97 See the Kieffer and Thill decision, at para. 31.
798 See ECJ, 13 May 1997, case C-233/94, Germany v Parliament and Council, at para. 57.
79 See ECJ, 17 June 1999, case C-166/98, Socridis, at para. 26.
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represents the result of an international political agreement. However, such justification
should not apply because it is not provided in the Treaties (or in the case law of the ECJ).
It follows from the above that the ECJ should be able to either invalidate the Directive,
in the absence of a valid justification for the restriction it imposes; or should elaborate a
new (or different) justification, unless a different interpretation of such derived legislation
is allowed (see section 4.4.9).

Despite this conclusion, it is worth mentioning that the Directive seems to provide rules
that also clash with the property right (see section 4.4.6.). To this end, it has been argued
that there appears to be no “public interest” justification that might give grounds for
validating the Directive, and therefore the aim to impose a minimum taxation should not
overcome the property right (see, extensively, section 4.1.5.2. et seq.).

In light of the above, the possible violations of the primary laws might lead the ECJ to

invalidate such secondary laws.

4.4.8. ... and - eventually - proportionality test

In the previous sections it was reached the following conclusion: the rules under
investigation, either provided by the Directive or the national implementing laws, are
liable to determine discriminatory and restrictive effects. As a consequence, they ought
to be invalidated, taking into account that there appears to be no applicable justification.
For this reason, no further analysis should be needed.

However, for the sake of completeness, in line with preceding sections (see, extensively,
section 4.1.6.), it is worth analysing whether, in case a valid justification was found, the
rules at hand are proportionate. Differently put, if one assumes that a given justification
applies to the restrictive rules at issue, then it is still important to verify whether the
measures are appropriate for attaining the objective pursued, thus not exceeding what is

necessary in order to attain that objective®®,

800 See, for instance, the X GmbH decision, at para. 75; ECJ, 4 June 2002, case C-503/99,
Commission v. Kingdom of Belgium, at para. 45. The ECJ, in the Eglise de Scientologie decision,
maintained that such measures are acceptable “only in so far as those objectives cannot be attained
by less restrictive measures” (para. 18).

For further comments in the context of the free movement of capital, see S. Hindelang, The Free
Movement of Capital and Foreign Direct Investment, supra note 300, ch. VI, at sec. 2(a)(4).
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In this regard, it has already been pointed out (see, extensively, section 4.1.6.) that the
rules at issue do not seem to be totally ineffective or irrational: they can pursue the
minimum taxation. However, it has been stressed that there appears to be a more
appropriate and - thus - less restrictive measure which could allow the collection of the
global minimum taxation without restricting the subject-to-tax entities’ fundamental
freedoms (see section 4.1.7. et seq.). It follows that the IIR, which for the reasons
mentioned above seems to clash with Article 63 TFEU, appears to be unnecessary, as
long as the levying of a minimum tax can be operated via a less restrictive rule that the
Directive already provide.

However, if one were to assume that the IIR is necessary, it has already been concluded
that such tax is disproportionate to the aims pursued. In fact, the levying of a minimum
tax is not of general interest (such as the internal market), and thus it should not impair
the individuals’ fundamental rights. The individuals’ rights ought to be safeguarded and
can be restricted in light of a general interest (e.g., the internal market), which cannot be
the levying of a minimum tax on certain groups of companies.

It follows that, as long as the rules at hand do not pursue a general interest, every
restriction they impose on the free movement of capital ought to be disproportionate.
Then, the existence (already in the Directive) of a less restrictive taxing rule that can
collect the minimum tax without breaching the fundamental freedom at hand as the IIR
does, indeed brings to the conclusion that the latter tax provides disproportionate negative
effects (see, extensively, section 4.1.2.2.5.).

For these reasons, it is possible to conclude that, if one were to assume that the IIR is
restrictive but justified, such tax does not proportionately pursue its aim. Consequently,
it should be invalidated accordingly.

In this context, it has also been highlighted that secondary laws are subject to a different
assessment when it comes to verifying their proportionality (see, extensively, section
4.1.6.1.). In fact, the Court usually invalidates restrictive derived legislation only if they
are manifestly inappropriate, having regard to the objective that the competent institution
is seeking to pursue (see the already-mentioned Alliance for Natural Health decision, at
para. 52). On this matter, it has been pointed out that the Directive at hand seems to be
manifestly erroneous, at least in the circumstances under investigation. As a matter of

fact, the pursuit of a political goal, which does not primarily concern the internal market
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or other general interests, should not legitimise the restriction of a fundamental freedom.
If it does so, then such secondary law would be manifestly erroneous. Then, the existence
- in such secondary legislation - of a less restrictive taxing rule indeed makes the
Directive’s IIR manifestly inappropriate.

For these reasons, it appears possible to conclude that the Directive can be - at least
partially - invalidated because, in the mentioned circumstances, it disproportionately
restricts the free movement of capital of the subject-to-tax entities (further comments can

be found in section 4.1. et seq.).

4.4.9. Preliminary conclusions: clashes and a possible answer

So far, it has been attempted to demonstrate that the Directive’s rules are discriminatory
and restrictive, and that there seems to be no valid justification for them. Then, it has been
concluded that, even if a valid reason could be adduced, these rules would not pass the
proportionality test. Although with some differences, the previous arguments have
involved both the forthcoming national implementing rules and the Directive as such.
Against this background, as broadly argued in section 4.1.7., there seems to be a valid
justification that could prevent the ECJ from annulling the rules under investigation
(namely, the Directive or the implementing provisions): the QDMTT.

In fact, as already pointed out, if such a tax were implemented within the EU, then no IIR
would be due by either the UPEs or the IPEs that have direct or portfolio investments (not
giving the power to exercise definite influence) in the LTCEs. The low-taxed CEs would
be immediately taxed in their residence jurisdiction (see Article 11 of the Directive), and
the other liable-to-tax entities would not have to bear the relevant [IR. As a consequence
of such domestic taxation, the UPEs or IPEs would not suffer any restriction on their
fundamental freedom to invest.

In light of the above, one can conclude that the Directive’s rule can be either invalidated
by the ECJ on the ground of their - partial - incompatibility with the free movement of
capital; or they could be interpreted in accordance with Article 63 TFEU, thus providing
for the mandatory application of the QDMTT that would - de facto - prevent the

mentioned issues from arising.

312



Conversely, either the Directive or the implementing national rules would likely be found

incompatible with the Treaties’ provisions.

4.5. T1IR vis-a-vis third countries: introductory remarks

In order to be comprehensive, the analysis concerning the Directive’s rules in light of the
free movement of capital should also involve the third-country perspective. In fact, it has
been argued that the scope of application of such fundamental right is broader than the
others, and it comprises movements of capital from and to third countries (see chapter 3,
at section 3.3.2.2.). Specifically, “within the framework of the provisions set out in this
chapter, all restrictions on the movement of capital between Member States ... and third
countries shall be prohibited” (Article 63(1) TFEU).

With regard to third-country movements of capital, some scholars have rightly observed

that there is a general rule of thumb:

the larger the threshold of third State investment is (e.g. 100% shareholding), the lower
the taxpayer protection under the free movement of capital typically tends to be. By
contrast, the smaller the threshold of third State investment is (e.g. portfolio investment),

the higher the taxpayer protection under the free movement of capital tends to be®°!.

Such statement clearly summarises the conclusions already reached (see chapter 3, at
section 3.3.5. et seq.), thus forming the premises for the following analysis which will try
to develop further and complete the previous investigation.

More precisely, while the preceding section concerned the compliance of the IIR rules
with Article 63 TFEU in the EU context, thus scrutinising only movements of capital (i.e.
direct and portfolio investments that do not give the power to exercise definite influence)
between Member States; the following sections will assess whether the IIR rules are
compliant with the free movement of capital in third-country situations. To this end,
reference will be made to previous parts of this study in order to prevent useless

repetitions. However, when necessary, further notes and comments will be provided.

801 A. P. Dourado & P. J. Wattel, Third States and External Tax Relations, in Terra/Wattel -
European Tax Law q at sec. 5.2.1 (S. Douma et al. eds., Wolters Kluwer 2022).
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Based on such premises, it is important to determine which are the relevant situations.
Specifically, it will be investigated whether an UPE or an IPE of an MNE®®2, with direct
or portfolio investments (which do not give the power to exercise definite influence)3*?
in LTCEs located in low-tax third countries, are subject to either discriminatory or non-
discriminatory restrictive measures, which - as such - might clash with Article 63 TFEU.
Conversely, if they had the power to exercise definite influence over a third-country
LTCE, then only Article 49 TFEU would be relevant, but it could not apply due to the
lack of territorial scope of application. Still, in light of the case law analysed in chapter
3, at section 3.3.5.2. it may be possible that Article 63 TFEU applies also in this context,
unless the rules at hand affect the conditions for access of EU economic operators to third-
country markets or of third-country economic operators to a Member State market. At the
same time, it was stressed that it seems unlikley a direct tax measures affects the market
access®™,

However, in light of the uncertainties surrounding the applicability of Article 63 TFEU
in previously-mentioned circumstances, the following investigation will refer to cases of
entities having - in broad terms - investments (which do not give them the power to
control or exercise definite influence) in third-country companies. Still, if the above-
mentioned cases (concerning third-country situations of control or definite influence)
were found to be covered under Article 63 TFEU, then the following conclusions should
be extended to them accordingly.

That said, in this context, the relevant case law is indeed the already-mentioned X GmbH
decision, which specifically dealt with third-country investments. More precisely, an EU
company had invested in a third-country low-taxed entity, and - for this - it has been

subject to higher taxation. Such additional tax would not have occurred if the investor had

802 As already stressed, only MNEs are herein relevant, although large-scale domestic groups are
also in the scope of the minimum taxation. In fact, cross-border situations (i.e. investments and -
previously - establishments) can involve only multinational groups and not pure domestic ones.
803 Following the previous section, one can assume that an UPE does not own a controlling interest
in a given LTCE or an investment giving it definite influence because - for instance - an IPE does;
or an IPE owning direct or portfolio investment that does not give any power to influence, leaving
the exercise of such power over a given LTCE to the UPE or another IPE (see, extensively, section
44.).

804 See A. P. Dourado & P. J. Wattel, Third States and External Tax Relations, in Terra/Wattel -
European Tax Law, supra note 328, § at sec. 5.2.4; C. Brokelind & D. Kleist, Interest Deduction
Limitations in Sweden Post-Lexel: The Relevance of the Free Movement of Capital, 63 Eur. Tax.,
supra note 479, 9 at sec. 4.1.
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invested in a resident company (namely, a non-low-taxed company). Therefore, doubts
concerning the compatibility of rules at hand (CFCs) with Article 63 TFEU arose 5.

In this regard, the ECJ stressed that Article 63 TFEU prohibits restriction on the
movement of capital “between Member States and third countries” (para. 26), thus
comprising also measures that “discourage non-residents from making investments in a
Member State or ... discourage that Member State’s resident from doing so in other
States” (para. 55). For this reason, the ECJ concluded that the tax regime at hand “can
have detrimental consequences for a resident taxpayer who holds shares in a company
established in a third country”, as long as it “creates a tax disadvantage for the taxable
person investing capital in a third country” (para. 57). In other words, that legislation
discouraged EU investors from investing in companies established in certain third
countries, thus constituting a restriction on the free movement of capital prohibited by
Article 63(1) TFEU (see para. 58).

In light of such recent decision, there is no doubt that the IIR, applied in the hands of the
UPEs or IPEs as a consequence of their direct or portfolio investments (in the absence of
the power to exercise definite influence) in third-country low-taxed CEs, does discourage
such subject-to-tax entities from owning shares in LTCEs: the IIR indeed creates a tax
disadvantage for the UPEs or IPEs. As a consequence of these detrimental effects, the
rules under investigation ought to be invalidated because they are not compatible with the
free movement of capital, as concluded in the X GmbH case.

Given that, it is relevant to investigate further if the IIR is a discriminatory or non-

discriminatory restrictive measure that clashes with Article 63 TFEU.

4.5.1. Discriminatory treatment to the detriment of the UPE or IPE

Following the analyses carried out in section 4.4. et seq., one comes to the conclusion that
when the IIR applies in the hands of the non-low-taxed UPE or IPEs, which own direct

or portfolio investment (not giving the power to exercise definite influence) in other non-

805 More precisely, the referring Court asked whether “Article 56 EC preclude legislation of a
Member State under which the basis of assessment to tax of a taxable person resident in that
Member State, which holds at least 1% of the shares in a company established in another State
(in the present case, Switzerland), includes, pro rata to the percentage of the shareholding, positive
income obtained by that company from invested capital, where such income is taxed at a lower
rate than in the Member State” (para. 24(3)).
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resident CEs, a discriminatory treatment against cross-border movement of capital arises.
In fact, the resident companies of those subject-to-tax entities will not be low-taxed and -
thus - will not trigger any IIR top-up tax; unlike the non-resident ones, which can be low-
taxed, thus triggering the IIR. It follows that Article 5(1), concerning the UPE, and
Articles 6(1) and 7(1) of the Directive, concerning the IPEs, are liable to determine direct
discrimination against third-country (low-taxed) CEs, as long as they are the only entities
that can trigger the top-up tax in the hands of those liable-to-tax subjects.

Therefore, in light of the purpose and scope of application of Article 63 TFEU, the IIR is
liable to deter EU liable-to-tax entities from investing in third-countries CEs (that are
low-taxed), thus impairing their free movement of capital.

From a different viewpoint, the rules at hand cause horizontal discrimination (see sections
4.4.2. and 4.4.3.): not all the UPEs or IPEs’ investments in third-country CEs trigger a
tax disadvantage in the form of the IIR, but only those made in certain third-country CEs
do so, and these are the ones made in third-country LTJs. It follows that such a difference
in treatment depending on where capital is invested is liable to discourage the
shareholders from investing in companies established in certain States (as the ECJ put it
in the mentioned Steko decision, at para. 27), thus clashing with the Treaties.

However, the discrimination-based approach requires that the rules under scrutiny treat
comparable situations in different ways (see, extensively, section 4.4.2. et seq.).
Differently put, the IIR rules are discriminatory as long as an investment made by an UPE
or IPE in a resident CE is comparable to the same investment made in a non-resident CEs.
It follows that a direct or portfolio investment in a resident CE has to be compared with
the same kind of investment made in a third-country CE.

Such matter has been extensively investigated in previous parts (see sections 4.4.2. and
4.4.3.), where it was concluded that, from the Directive’s perspective, all the investees
are in a comparable situation, despite their different tax levy®%. Also, following the X
GmbH decision, it is clear that the purpose of the Directive at issue is, so far as possible,
to treat the situation of non-low-taxed UPEs or IPEs, which have invested capital in a CE
established in a third country with a ‘low’ tax rate, in the same way as if they had invested
in a CE resident in their Member State (i.e. a non-low-taxed jurisdiction). Consequently,

as the Court put in the mentioned decision (see para. 67), the situations are comparable,

896 In line with the ECJ case law, like the mentioned X GmbH decision (see para. 64).
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and the different tax regimes provided by the Directive’s rules ought to clash with Article
63 TFEU.

In this regard, it is also of utmost importance to stress that if it were accepted that the
mentioned situations are not comparable solely because the investor in question (i.e. an
UPE or IPE) holds shares in a company established in a third country, then Article 63(1)
TFEU would be deprived of all meaning, as long as it specifically prohibits restrictions
on cross-border movements of capital (see X GmbH decision, at para. 68)". In fact, “it
is clear that, when the principle of free movement of capital was extended, pursuant to
Article 56(1) EC, to movement of capital between third countries and the Member States,
the latter chose to enshrine that principle in that article and in the same terms for
movements of capital taking place within the Community and those relating to relations
with third countries”%. Consequently, there appears to be no reason to employ a special
comparability test when it comes to third-country situations®®,

Hence, in light of the foregoing, it is indeed possible to maintain that an investment
(which does not give the power to exercise definite influence) made by a non-low-taxed
UPE or IPE in a third-country CE is comparable to the same movement of capital in
favour of a resident CE, and it brings to the conclusion that, when only the first type of
investments trigger the top-up, the IIR is discriminatory and thus not compatible with
Article 63 TFEU.

In this matter, it is relevant to note that the widening scope of application of the rules at
hand to pure domestic scenarios, as provided by Articles 5(2), 6(2) and 7(2) of the
Directive, does not change the aforementioned conclusions (see sections 4.4.2. and
4.4.3.). In fact, even though, according to such provisions, LTCEs resident in the same
Member State of the subject-to-tax UPE or IPE trigger the application of the IIR, a
discriminatory treatment against cross-border movement of capital persists. More

precisely, if the UPE or IPE is not low-taxed, it means that it is located in a non-low-tax

807 To this effect, see the Steko decision, at para. 33.

808 The already-mentioned 4 decision, at para. 31; the already-mentioned Orange European
Smallcap Fund decision, at para. 87.

899 According to S. Hindelang, The Free Movement of Capital and Foreign Direct Investment,
supra note 300, ch. IV, at sec. 3(b)(3)(b) et seq.; K. Spies, The External Dimension of the
Fundamental Freedoms and Taxation, in Research Handbook on European Union taxation law,
supra note 463, q at sec. 3.4.2. With reference to low-tax jurisdictions, doubts are raised by W.
Schon, Der Kapitalverkehr Mit Drittstaaten Und Das Internationale Steuerrecht, in
Korperschaftsteuer Internationales Steuerrecht Doppelbesteuerung, supra note 336, at sec. V1.
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Member State, along with the resident CEs®!?. Hence, only non-resident CEs may be low-
taxed. It follows that when an UPE or IPE is not a low-taxed entity, the IIR would be
triggered only by ownership interests in non-resident CEs.

Simply put, a non-low-taxed UPE or IPE will bear the IIR top-up tax only as a
consequence of the direct or portfolio investments in third-country CEs which are subject
to low taxation. Conversely, investments in favour of resident CEs will not trigger any
additional taxation, as long as the investees therein located would be non-low-taxed. In
these situations, in fact, Articles 5(2), 6(2) and 7(2) of the Directive would not apply, but
Articles 5(1), 6(1) and 7(1) of the Directive would, causing the already-mentioned
unlawful restrictions.

It follows that a discriminatory treatment against non-low-taxed UPEs or IPEs owning
direct or portfolio investments in third-country LTCEs persists, and is triggered by the
ETR applicable at the level of the investees. As pointed out earlier, such discriminatory
treatment is determined by that criterion of differentiation which leads in fact to the same
result as if it were based on the seat of a company. In other words, covert discrimination
seems to arise as a consequence of the ETR criterion, as long as only the CEs (namely,
the investees) that are subject in their jurisdictions (which are LTJs) to an ETR lower than
15% will trigger the application of the IR in the hands of the investors (namely, the UPEs
or IPEs).

Given that, as broadly argued in the preceding sections (see 4.4.2. and 4.4.3.), it seems
correct to conclude that such discrimination is not a matter of chance, in which case the
ECJ could not consider the rules as actually discriminatory. It rather seems the ultimate
goal of the rules at hand is to target low-tax jurisdictions and the investments made
therein.

In the context of third countries, one could further maintain the following. It seems
plausible to imagine that, within the EU, there would be few (if none) LTCEs, and even
if there were, they would probably be subject to the QDMTT (see chapter 2, at section
2.7.). For this reason, EU UPEs or IPEs will likely be subject to tax only as a consequence
of their investments in third countries that are LTJs not applying the GloBE rules®'!. To

810 In fact, according to Article 3(19) of the Directive, a LTCE is a company located in a LT]J.
811 UPEs and IPEs will also be subject to tax as a consequence of their secondary establishments
in third-country LTJs. However, they will not find any support from the EU law perspective, as
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put it differently, it does not seem irrational to conclude that the Directive’s rules aim -
de facto - to tackle only third-country situations, as long as Member States have
alternative solutions to prevent the application of the top-up tax with regard to intra-EU
scenario.

As a matter of fact, it was the original intent of the OECD to address only cross-border
situations. Under the OECD GloBE Model rules, in fact, only MNEs are in the scope of
the minimum tax, but the EU legislature, with the intention to prevent breaches of the
fundamental freedoms, widened the scope of application of the rules to pure domestic
scenarios. At the same time, the Directive itself (in line with the OECD GloBE Model
rules) provides for mechanisms, such as the QDMTT, that de facto disapply the top-up
taxation in domestic scenarios, thus leaving the rules at issue applicable - in fact - only in
cross-border situations, and specifically in third-country ones.

Differently put, the role played by the QDMTT seems to confirm that the ultimate goal
of the rules under investigation is to tackle only cross-border and almost only third-
country movements, as long as domestic and EU movements might not trigger any top-
up tax due to the actual circumstances (i.e. absence of LTCEs or LTJs) or that domestic
tax.

Finally, one should point out that the widening scope of application of the Directive’s
rules to large-scale domestic groups (under Article 1 et seq. of the Directive) is immaterial
in this context, and that - consequently - it does not prevent the restriction of the free
movement of capital (see, extensively, sections 4.4.2. and 4.4.3.). In fact, cross-border
and third-country movements of capital seem to be tackled by the rules at hand, regardless
of pure internal situations.

Therefore, as will be stressed in the concluding chapter, the Directive’s rules seem to
tackle only cross-border situations and - specifically - cases concerning third-country
investments. However, as long as Article 63 TFEU prevents restrictions on the movement
of capital also with respect to third countries, the rules at hand appear to be incompatible
with the Treaties’ provisions.

It follows from the above that the taxing rules at issue clash with Article 63 TFEU in

third-country contexts and that, unless a valid justification applies (see section 4.5.4.),

long as Article 49 TFEU applies only in intra-EU circumstances. To this effect, see section 4.1.1.
et seq.
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they ought to be invalidated: following the X GmbH decision, it seems correct to conclude
that “the legislation at issue in the main proceedings is such as to discourage” EU
investors “from investing in companies established in certain third countries and therefore
constitutes a restriction on the free movement of capital, which is prohibited, in principle,

by Article 63(1) TFEU” (para. 58).

4.5.2. The restriction-based approach

In line with the modus operandi of this investigation, the restriction-based approach is
worth analysing. In fact, if the IIR were not considered a discriminatory rule against cross-
border investments, it could still be qualified as unlawfully restrictive.

In this regard, the approach of the ECJ does not seem to deviate from the one employed
in intra-EU contexts: the case law appears to confirm the application of the restriction-
based approach in both intra-EU and third-country situations alike®!%. In other words,
there should not be reasons to analyse non-discriminatory restrictive measures in intra-
EU situations differently from the cases concerning similar rules applicable in third-
country movements®!?,

For these reasons, the investigation carried out in section 4.4. et seq., which concerned
restrictions imposed by the IIR on the free movements of capital in cross-border situations
within the EU, is still valid in the context of third-country movements of capital.
Therefore, based on the reasoning and case law already explored in the mentioned section,
it appears correct to maintain that the rules seem incompatible with the Treaties.

More precisely, as already argued, the IIR can apply in the hands of low-taxed or non-
low-taxed UPEs or IPEs (according to - respectively - Article 5 or Articles 6 and 7 of the
Directive) that may not own controlling interests in a LTCE (nor have the power to
exercise definite influence over it) located in a third country. Such higher taxation,

triggered by cross-border movements of capital, indeed impedes or renders less attractive

812 See, for instance, ECJ, 23 Sep. 2003, case C-452/01, Ospelt and Schlossle Weissenberg
Familienstiftung, at para. 34 et seq.; the already-mentioned Holbdck decision, at para. 30 et seq.
813 According to D. Smit, Freedom of Investment between EU and Non-EU Member States and
Its Impact on Corporate Income Tax Systems within the European Union, supra note 299, ch. VII,
at sec. 2.2 et seq.
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the exercise, in those LTJs, of the UPEs’ and IPEs’ freedom to invest, contrary to Article
63 TFEU.

Also, if one refers to the examples made in section 4.4.1. et seq., it is apparent that the
IIR can determine the exercise of such fundamental right almost impossible. In fact, if
one assumes that an UPE or IPE (either low-taxed or not) has 100 of profits and a relevant
amount of IR (e.g., 90, 100 or even 110 and more), such entities will suffer an erosion
of their profits and even losses, with further negative consequences on their assets. As a
consequence, in order to avoid such negative effects, the liable-to-tax entities will likely
dismiss their direct and portfolio investments, and will unlikely invest in such third-
country LTJs (see, extensively, section 4.4.4.). However, these effects indeed restrict the
free movement of capital of the subject-to-tax entities, thus being contrary to Article 63
TFEU.

If one assumes a low-taxed UPE or IPE, which - as such - is subject to the IIR top-up tax
also with regard to itself, the aforementioned conclusion is identical. In fact, such
companies would still be subject to higher taxation with regard to the non-resident
LTCEs. Therefore, they would still be deterred from owning shares of non-resident
LTCEs. These eftects would indeed be contrary to Article 63 TFEU and the internal
market.

Then, if one assumes that the UPE or IPE is a low-taxed entity owning shares of resident
and non-resident LTCEs, the conclusion is the same: such entities would be subject to the
IIR top-up tax with regard to themselves and the resident LTCEs; then, they will also bear
the IIR with regard to the shares in non-resident LTCEs. While the first scenario refers to
a purely internal situation, which does not involve the fundamental freedoms; the second
scenario indeed concerns cross-border situations, and it shows why the IIR is able to deter
investors from investing in certain third countries.

In light of the above, it seems correct to conclude that, as long as Article 63 TFEU
safeguards third-country movements of capital like intra-EU movements, the Directive’s
rules determine restrictive effects on the circulation of capital in third-country contexts.
For this reason, they clash with Article 63 TFEU. Unless a valid justification applies, such

rules ought to be invalidated (see section 4.5.4.).
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4.5.3. The Directive vis-a-vis primary law: brief remarks on

discrimination, restriction and the right to property

At this point of the analysis, it is apparent that the conclusions reached in section 4.4.5.,
with regard to the compatibility of the Directive with primary law, are fully relevant also
in this context. Hence, transposing those conclusions in this situation, one can hold that
the Directive, which provides rules that discriminate and restrict the investors’ free
movement of capital in third-country contexts, is not compatible with Article 63 TFEU.
In fact, on the one hand, it is worth recalling that “within the framework of the provisions
set out in this chapter, all restrictions on the movement of capital between Member States
... and third countries shall be prohibited” (Article 63(1) TFEU); and, on the other hand,
“it is clear that, when the principle of free movement of capital was extended, pursuant
to Article 56(1) EC, to movement of capital between third countries and the Member
States, the latter chose to enshrine that principle in that article and in the same terms for
movements of capital taking place within the Community and those relating to relations
with third countries”®'*. Consequently, it appears to be unreasonable to conclude that, if
clashing with Article 63 TFEU in third-country context, the Directive should not be
invalidated, but if it were to clash with the free movement of capital in intra-EU situations,
then the ECJ could annul it. If the Treaties’ fundamental freedoms are of utmost
importance, they should not be overcome by secondary legislation, regardless of the fact
that the rules at issue restrict certain situations: lex superior (i.e. the Treaties) prevails
over legi inferiori (i.e. a directive)8!’.

Therefore, it is reasonable to conclude that the Directive is not immune from the judicial
review of the ECJ, and that - in light of the above-mentioned reasons - it should be
invalidated accordingly unless a justification applies (see the following section).

That said, the negative consequences determined by the IIR top-up tax, due to the
investments made by the UPEs or IPEs in third-country LTCEs, may hinder the subject-

to-tax entities’ right to property. In fact, the UPEs’ or IPEs’ possessions may be seriously

814 The already-mentioned 4 decision, at para. 31; the already-mentioned Orange European
Smallcap Fund decision, at para. 87.

815 See K. E. Sorensen, Review of Legality of Secondary Legislation Based on Infringements of
the Rights of Free Movement, in Traditional and alternative routes to European tax integration:
primary law, secondary law, soft law, coordination, comitology and their relationship, supra note
253, 9 at sec. 8.4.2.
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impaired if the top-up taxes due were (equal or even) higher than the income earned in a
given taxable year. Consequently, as pointed out more extensively in sections 4.1.3. and
4.4.6., the IIR top-up tax rules appear to clash with Article 17 CFR, which prevents - de
facto - deprivations of legitimate possessions. As a consequence, the Directive might also

be found incompatible with the Charter.

4.5.4. Relevant justifications

Moving from the assumption that Article 63 TFEU covers third-country movements of
capital in the same way as it does in intra-EU circumstances, one could simply maintain
that the justifications relevant in the latter cases also apply in the former scenarios, and
that - as a consequence - there should not be reasons to investigate further the arguments
elaborated in section 4.4.7.

However, the ECJ has maintained that “movement of capital to or from third countries
takes place in a different legal context from that which occurs within the Community”8!°.
Therefore, the Court held that “it may also be that a Member State will be able to
demonstrate that a restriction on the movement of capital to or from third countries is
justified for a particular reason in circumstances where that reason would not constitute
a valid justification for a restriction on capital movements between Member States”®!”.
In this context, hence, one should assess whether the justifications provided by the
Treaties in the context of the free movement of capital apply in different ways with regard
to third countries. To answer this question, one has to refer - first of all - to Article 65(3)
TFEU, in light of which the justifications provided in the Treaties (see Article 65(1)
TFEU) should not constitute a means of arbitrary discrimination or a disguised restriction
on the free movement of capital. From the Treaties’ perspective, the same holds true with

regard to third-country movements of capital, which - accordingly - should not be

unreasonably restricted.

816 As the Court maintained in the mentioned A. decision, at para. 36. See also ECJ, 28 Apr. 2008,
case C.201/05, Test Claimants in the CFC and Dividend Group Litigation, at para. 92.
817 1d. at para. 37. See also Test Claimants in the FII Group Litigation, at para. 171.
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That said, it is possible to hold that the ECJ employs the same modus interpretandi when
it comes to justifications applicable in third-country contexts and intra-EU situations (see

section 4.4.7.)%8. In fact, some Authors have rightly pointed out that

the existence of specific exceptions to third-country capital movements in Arts (64 TFEU
and 66 TFEU) underlines that the drafters of the Treaty chose to expressly indicate in
which situations they wanted to differentiate between intra-Community and third country
capital movement. The lack of persuasiveness of other teleological and systematic
considerations, such as the purported ‘limited purpose’ of third-country capital
movements or missing harmonization with third countries, prohibits an across-the-board
treatment of these capital movements which, if allowed, would amount to nothing less

than carte blanche for the Member States to restrict the freedom in these situations®'.

Therefore, despite some specific exceptions, primary law does not provide weakened
protection for third-country movements®?’. It follows that the arguments put forward in
section 4.4.7., concerning the relevance of the justifications provided by the Treaties for
measures that restrict the free movement of capital, are fully applicable in the context of
capital movements from and to third countries.

For these reasons, the justification provided under Article 65(1)(a) TFEU does not seem
applicable. In fact, third-country entities are all in the same situation, even compared to
EU ones, because the Directive’s rules apply indistinctly to all the CEs which (see,
extensively, section 4.4.7.). The mere fact that the investees are located in a third country,
even a low-tax one, cannot be accepted as a valid justification for restrictive measures to
the detriment of the investors: on the one hand, the ECJ has already stressed that the free

movement of capital ought to be unrestricted, both within the EU and with regard to third

818 See, for instance, the 4. decision, at para. 54 et seq.; the Haribo decision, at para. 112 et seq.;
the recent X GmbH decision, at para. 52 et seq.

819 S, Hindelang, The Free Movement of Capital and Foreign Direct Investment, supra note 300,
ch. VI, at sec. 2(b)(3).

820 According to W. Schon, Der Kapitalverkehr Mit Drittstaaten Und Das Internationale
Steuerrecht, in Korperschaftsteuer Internationales Steuerrecht Doppelbesteuerung, supra note
336, at sec. II(b).
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countries; and it has pointed out that different tax rates, applicable in the hands of the
investees, do not make the situations incomparable®!.

Then, Article 65(1)(b) TFEU does not appear to be herein applicable to justify the
restrictions imposed by the IIR in the hands of the UPEs and IPEs with direct and portfolio
investments in third-country LTCEs. In fact, as maintained in section 4.4.7., the
Directive’s rules pursue different goals, namely the levying of a minimum taxation. Thus,
the restrictive measures thereby imposed cannot be justified on the grounds that they aim
“to prevent infringements of national law and regulations, in particular in the field of
taxation and the prudential supervision of financial institutions, or to lay down procedures
for the declaration of capital movements for purposes of administrative or statistical
information, or to take measures which are justified on grounds of public policy or public
security” (Article 65(1)(b) TFEU).

Moreover, recalling the remarks concerning Article 65(2) TFEU made in section 4.4.7.,
one can stress that the rule therein provided is immaterial if the facts at hand concern
direct or portfolio investments (in third-country CEs). The same holds true even in case
the rules were to apply to both controlling and non-controlling ownership interests (i.e.
no power to exercise definite influence is available): as pointed out in chapter 3 (see
section 3.3.5.), in such cases Article 63 TFEU ought to apply, unlike Article 49 TFEU, if
the facts at hand concern mere ownership interests. For this reason, in the mentioned
circumstances, no overlap between the two freedoms should arise, preventing Article
65(2) TFEU from applying.

In the context of third-country movements of capital, one should also maintain that Article
64 TFEU is relevant as long as it refers only to third-country situations®??. However, such
provision is immaterial in this context because the Directive’s rules are not in the temporal
scope of application of that Treaty provision.

With regard to Article 64(2) TFEU, it does not appear to fit in this context. In fact, it
applies to procedural rules aiming to further the free movement of capital, while the
Directive’s rules eventually restrict it.

Regarding Articles 64(3) and 66 TFEU, they are immaterial in the context of the rules at

hand. In fact, the Directive does not refer to such justifications, or to such Treaties’

821 To this effect, see - e.g. - X GmbH decision, at para. 63 et seq.
822 For an in-depth analysis, see S. Hindelang, supra note 300, ch. VIL
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provisions. It follows that these provisions apply to specific situations which are absent
in the context of the IIR top-up tax.

It follows from the above that the Treaties’ provisions do not seem to provide any
justification for the restrictions determined by the IIR on the subject-to-tax entities’ free
movement of capital in third-country situations.

Nevertheless, it is relevant to note that, under the rule of reason, the ECJ has elaborated

further justifications which apply in third-country contexts®?’

. More precisely, despite the
irrelevant justifications in this matter (see section 4.4.7.), the Court has referred to the
fiscal cohesion argument as a possible argument. However, since the ECJ applies such

824 one can refer to

justification in third-country contexts and in intra-EU scenarios alike
the observations already made in section 4.4.7. as well as to those conclusions: this
justification is irrelevant in the current circumstances since the Directive’s rules aim to
tax certain groups by way of an additional taxation in the hands of specific entities, and
do not safeguard the cohesion of the Member States’ tax systems. Differently put, the
Directive’s rules are not “designed to prevent conduct capable of jeopardising the right
of a Member State to exercise its powers of taxation in relation to activities carried out in
its territory”®?; quite the opposite, since the IIR top-up tax is levied in the hands of the
taxpayer with regard to low-taxed income of CEs also located in other jurisdictions.

Similarly, the ECJ has accepted that the restriction of the free movement of capital in
third-country contexts could be justified if the purpose of the rules at hand were to combat

evasion and tax avoidance. However, following the same reasoning employed in intra-

EU circumstances, the ECJ stated that “national measure restricting the free movement

823 According to Id. ch. VI, at sec. 6(e).

824 According to S. Hindelang, The Free Movement of Capital and Foreign Direct Investment, ch.
VI, at para. 6(e)(1) (Oxford University Press 2009). To this effect, see the already-mentioned Test
Claimants in the CFC and Dividend Group Litigation decision, at para. 94 et seq.; the Test
Claimants in the FII Group Litigation decision, at para. 172 et seq.; the Steko decision, at para.
52 et seq.; the GmbH decision, at para. 71.

Still, in light of the mentioned case law, it has been pointed out that “the criteria that have to be
complied with in order to successfully rely on the fiscal coherence argument are the same in intra-
Union situations and in situations involving third-country investments. Nonetheless, the ECJ has
not fundamentally excluded the possibility that the fiscal coherence argument can be accepted in
situations involving third-country investments under circumstances where it would be denied in
a comparable intra-Union context. It is, however, for the Member States to demonstrate why third-
country investments are different compared to intra-Union investments” (D. Smit, Freedom of
Investment between EU and Non-EU Member States and Its Impact on Corporate Income Tax
Systems within the European Union, supra note 299, ch. VII, at sec. 5.2.2.2.)

825 The X GmbH decision, at para. 72.
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of capital may be justified by the need to prevent tax evasion and avoidance where it
specifically targets wholly artificial arrangements which do not reflect economic reality
and the purpose of which is to avoid the tax normally payable on the profits generated by
activities carried out in the territory of the Member State concerned” (X GmbH decision,
at para. 73). Again, the Directive’s rules do not tackle such illegal and abusive practices:
they aim to impose a minimum level of taxation on certain in-scope groups. It follows
that none of these justifications can justify a restriction of the free movement of capital
in third-country scenarios determined by the rules at hand (see, extensively, section
4.4.7.).

Then, regarding the effectiveness of fiscal supervision justification®?, which - according
to the ECJ case law - applies in third-country circumstances and in intra-EU

circumstances alike®?’

, it has already been pointed out that the rules at hand are
incompatible with such argument, as long as their goal is a different one (to this effect,
see section 4.4.7.).

Given that, some Authors have maintained that “it should not be ruled out that the need
to preserve the national tax base may, at least in some cases, be regarded as such an
overriding requirement of public interest that may justify tax obstacle to the free
movement towards third countries”: “this justification ground should not be rejected in
the same unconditional way when a tax rule hinders the free movement to and from third
countries” because “the Community interest to secure the free movement does not carry
as much weight in this area as when it concerns the movement within the EU”, and thus

“the scope to pay regard to national considerations should be correspondingly greater%%%,

826 In fact, as pointed out by the ECJ - for instance - in the X GmbH decision, such a justification
can be invoked if “the legislation of a Member State makes the entitlement of a tax advantage
dependent on the satisfaction of conditions, compliance with which can be verified only by
obtaining information from the competent authorities of a third country”, thereby allowing “that
Member State to refuse to grant that advantage if, for example, because that third country has no
treaty obligation to provide information, it proves impossible to obtain that information from that
third country” (para. 92). This case is indeed incompatible with the aims and mechanisms of the
taxing rules at issue which do not depend on certain information or the compliance with given
conditions, but rather on the ETR of the CEs.

In this matter, see D. Smit, supra note 299, ch. VII, at sec. 5.2.2.4; A. P. Dourado & P. J. Wattel,
Third States and External Tax Relations, in Terra/Wattel - European Tax Law, supra note 801,
at sec. 5.2.2.

827 See, for instance, the X GmbH decision, at para. 74 et seq.

828 K. Stahl, Free Movement of Capital between Member States and Third Countries, EC Tax
Review, q at sec. 6 (2004). Similarly, W. Schon, Der Kapitalverkehr Mit Drittstaaten Und Das
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However, such interesting view seems to clash with the settled case law of the ECJ, which
- on the one hand - treats intra-EU and third-country contexts alike, and - on the other
hand - considers the free movement of capital as unrestricted in both intra-EU and third-
country situations. Most of all, such an interpretation would be contrary to the clear
wording of Article 63 TFEU®?’.

From a different perspective, it has already been argued that the prevention of risks on
the market should have no ground of application in this context, as long as the Directive’s
rules do not tackle only harmful tax competition, which may have negative consequences
on the internal market, but aims to impose fair taxation (see more comments in section
4.4.7.).

Similarly, the justifications concerning the effective collection of taxes, the promotion of
research and development, the lack of compensatory taxation, and the lack of reciprocity,

830

are irrelevant in the context of the global minimum taxation®>". Hence, the restrictions

imposed on third-country movement of capital by the IIR cannot be justified accordingly
(see more in-depth section 4.4.7.)%3!,

It follows from the above that, unless the ECJ applies a different and new justification,
the restrictive rules at hand ought to be invalidated on the grounds that they clash with
Article 63 TFEU.

A concluding remark involves the Directive, as a secondary piece of legislation, in light
of the free movement of capital. In fact, the previous analysis concerned - in general terms
- the rules contained in the Directive that will be implemented into the Member States tax
legislation. However, in case the Directive were subject to a judicial review concerning
its compatibility with the Treaties’ provisions, it is necessary to assess whether there are

other applicable justifications for the restriction it imposes on the free movement of

capital in third-country contexts.

Internationale  Steuerrecht, in  Korperschafisteuer  Internationales  Steuerrecht
Doppelbesteuerung, supra note 336, at sec. 2.

829 Critical comments can be found in S. Hindelang, The Free Movement of Capital and Foreign
Direct Investment, supra note 300, ch. VI, at sec. 6(e)(2); D. Smit, supra note 299, ch. VII, at sec.
5.2.2.12.

80 On these matters, see D. Smit, supra note 299, ch. VII, at sec. 5.2.2.5 et seq.

81 Further comments on this matter can be found in Id. ch. VII, at sec. 5.2.2.9. In favour of
applying such justification in a third-country context, with reference to tax havens, are A.
Cordewener et al., Free Movement of Capital, Third Country Relationships and National Tax
Law: An Emerging Issue before the ECJ, Eur. Tax., § at sec. 3 (2007).
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This matter has already been investigated in section 4.4.7., and the conclusions therein
reached ought to apply in this context alike, as long as Article 63 TFEU applies in third-
country contexts in the same way as it does in intra-EU circumstances. Therefore, in the
absence of different provisions, the conclusions reached in the latter scenario should also
apply in this context: the Directive can be subject to the ECJ’s review and it is likely to
be invalidated because it clashes with primary law.

To be more precise, the promotion of the completion of the internal market, the prevention
of disturbance of the market or the abolition of obstacles are not relevant in the context
of the Directive. In fact, it pursues a different purpose (see, extensively, section 4.4.7.),
namely the taxation of certain in-scope groups which is not compatible with the
previously-mentioned justification. Therefore, the Directive does not seem to be
justifiable accordingly.

Neither a pure political argument, such as holding that the rules at issue originate from an
international agreement, should be herein accepted, as pointed out in section 4.4.7. In fact,
they lack support from primary law.

Finally, it has already been stressed that even if the Directive were considered to provide
exhaustive harmonisation within the EU, it would still be liable to judicial review before
the ECJ (see section 4.4.7.).

Hence, in the absence of a valid justification for the restrictions imposed by the IIR on
the exercise of the free movement of capital in third-country contexts, the Directive
should be invalidated.

In this context, a final remark should concern the Directive’s rules and their compatibility
with the property right, guaranteed by the CFR. In this regard, it has been argued that
there appears to be no “public interest” justification that might validate the Directive, and
even if justification were applicable, the compensation required by Article 17 CFR is not
provided by the Directive (see, extensively, section 4.4.7). It follows that the rules at hand
could violate the CFR, thus allowing the ECJ to invalidate the Directive, and the national
implementing measures, accordingly.

For the above-mentioned reasons, it appears correct to conclude that the restrictions
imposed by the Directive’s rules on the fundamental freedoms (and rights) do not seem

justifiable, thereby allowing the ECJ to annul them (at least partially).
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4.5.5. Proportionality

Despite the conclusions reached before, for the sake of completeness, the following
analysis concerns the proportionality test, which should apply in case a valid justification
for the mentioned restrictions is found.

Although it seems unlikely that a justification will apply and that - as a consequence - the
proportionality test will be run, one should still stress the following: the ECJ does not
seem to run different tests between measures restricting intra-EU and third-country
movements of capital®*2. For this reason, it appears correct to refer to the investigations
and conclusions already reached in section 4.4.8.

First of all, it is worth stressing that, although the rules at hand do not appear totally
irrational or ineffective in pursuing the minimum taxation, a more appropriate (i.c. less
restrictive) measure seems to exist, and it could allow Member States to levy the global
minimum taxation without restricting the subject-to-tax entities’ free movement of capital
(see section 4.4.9.). However, such a solution applies only within the EU, thus not
preventing third-country movements of capital from triggering the application of the IIR
in the hands of the EU UPEs and IPEs. It follows that the rules at hand still determine
investments in third-country LTCEs more burdensome, hence less likely to be carried out,
to the detriment of the subject-to-tax entities’ right to a free movement of capital (see
further comments in the chapter 5, at section 5.1. et seq.).

Therefore, in the absence of an alternative (more suitable) solution, one should assess
whether such measures are proportionate. In this regard, it was pointed out that the
disadvantages caused by the IIR are disproportionate to the aims pursued, as long as the
investors’ fundamental right to a free movement of capital is compromised to favour a
minor interest and not a general one. If one were to balance the free movement of capital
and the levying of a minimum taxation, the conclusion should be that the former interest
is more important within the EU than the latter.

Therefore, it seems correct to maintain that the IIR, which restricts the UPEs or IPEs' free
movement of capital in third-country situations, clashes with Article 63 TFEU, and goes

beyond what is necessary to pursue its ultimate aim.

82 According to A. P. Dourado & P. J. Wattel, Third States and External Tax Relations, in
Terra/Wattel - European Tax Law, supra note 801, 9 at sec. 5.2.2.
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To conclude, it is worth stressing that the Directive seems to be manifestly inappropriate
when it determines restrictions on the free movement of capital in order to impose a tax.
Hence, the right conclusion should be that the Directive is manifestly erroneous, at least
in the circumstances under investigation and, for this reason, the ECJ is likely to annul
(1833

Further comments in this regard will be made in the final and concluding chapter.

4.6. Free movement of capital vis-a-vis the UTPR: premises

The current investigation would not be thorough enough if it did not consider the UTPR
mechanism, provided under Articles 12 and 13 of the Directive (see chapter 2, at section
2.5. etseq.), in light of Article 63 TFEU (see chapter 3, a section 3.3.2. et seq.). Therefore,
the purpose of the following parts is to assess whether the UTPR clashes with the free
movement of capital in intra-EU and third-country situations®*,

To this end, it must be recalled that the UTPR is a back-stop mechanism, which collects
the residual top-up tax that could not be levied under the IIR mechanism. Such levy can
take the form of a top-up tax or a denial of deduction (see Articles 12(2) and 13(2) of the
Directive).

More specifically (see, extensively, section 4.3. et seq.), Articles 12(1) and 13(1) of the
Directive provide that where the UPE of an MNE group is located in a third-country
jurisdiction (which does not apply a qualified IIR) or it is an excluded entity, or it is
located in a low-tax third country jurisdiction, Member States shall ensure that all the

constituent entities located in the Union are subject therein to an adjustment equal to the

83 It is worth stressing that this conclusion assumes that the ECJ has identified some valid
justification for the restrictions imposed by the Directive, which - as pointed out - seems unlikely
to happen.

834 Moving from the assumption that the UTPR applies only in case there is control among the
companies, some Authors believe that Article 63 TFEU should not be relevant (see L. De Broe &
M. Massant, Are the OECD G20 Pillar Two GloBE-Rules Compliant with Fundamental
Freedoms?, EC Tax Review, supra note 508, q at sec. 3.2.).

Other Authors are of the opinion that the UTPR applies only in third-country context and that it
“never applies in a ‘control’ situation” thus recognising the possible application of the free
movement of capital (see V. Bendlinger, The OECD’s Global Minimum Tax and Its
Implementation in the EU, supra note 492, ch. 6, at sec. 6.2.2.1.3.).
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UTPR top-up tax amount that has been allocated to that Member State for the fiscal year
in accordance with Article 14%%,

It follows from the above that the residual amount of top-up tax ought to be collected in
the hands of all the liable-to-tax entities located in the Member States, although the
Directive’s rules do not provide any clarification with regard to the allocation of the
UTPR among the liable-to-tax CEs located in a given Member State.

Simply put, there appears to be no excluded entity: all the CEs, including the UPEs®*,
located in the Member States will bear the UTPR in case the top-up tax due with reference
to the LTCEs could not be entirely collected under the IIR in the hands of the UPEs (or
IPEs). Given that, subject to the UTPR might be entities of the in-scope group that have
controlling interests in the LTCEs, as investigated in section 4.3.; or might be CEs with
mere ownership interests (i.e. direct and portfolio investments that do not give them the
power to exercise definite influence) in the LTCEs®’.

The current investigation will focus on these latter cases. However, in order to avoid
useless repetitions, references will be made to previous sections in which identical issues

have been analysed and commented on, but further references will be made to case law

and scholarly positions.

4.6.1. The relevant clashes: UTPR, ownership interests and Article 63
TFEU

To this end, it is possible to maintain that when the UTPR applies in the form of a top-up

tax or denial of deductions in the hands of entities having ownership interests in LTCEs,

835 It would follow that only when the UPE is not liable to tax (in broad terms), the UTPR should
apply. In this regard, however, doubts have been raised in chapter 2, at section 2.4.2., bringing to
the conclusion that there may be other circumstances in which the UTPR is levied.

836 Following the comments in chapter 2, at section 2.4.2. and supra section 4.3.2., it seems correct
to conclude that the UPE could be subject to the UTPR too: suppose it directly owns 70% of the
LTCE, the IIR would be allocated according to its ownership (as provided under Article 9 of the
Directive). Hence, there would be a residual 30% of top-up tax to be collected under the UTPR
among the liable-to-tax entities, which should include these higher-tier entities.

However, as already pointed out, some Authors seem to suggest the opposite conclusion (S.
Douma et al., The UTPR and International Law: Analysis From Three Angles, 110 Tax Notes
International, supra note 157.), although such conclusion seems questionable (see section
43.2.1).

837 The subject-to-tax entities might not even have shares in the LTCEs that have triggered the
top-up tax (see, specifically, section 4.7.1.).
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the case is almost identical to the ones concerning the IIR levied in the hands of the
companies owning such shares of LTCEs, which have been thoroughly analysed in
section 4.4. et seq. Based on that analysis, it is clear that, if the subject-to-tax entity has a
direct or portfolio investment (which does not give the power to exercise definite
influence) in a LTCE that has triggered the UTPR, the rules ought to be investigated in
light of Article 63 TFEU, with reference to intra-EU and third-country movements of
capital (see section 4.4. et seq.). Following the same arguments of previous sections, one
can indeed conclude that the UTPR rules clash with Article 63 TFEU.

More precisely, one has to start the analysis by pointing out that the Directive’s rules do
not provide for specific relationships between the LTCEs (that trigger the additional
taxation) and the entities liable to the UTPR. The rules at hand, in fact, identify the UTPR
subject-to-tax entities by making a general reference to all the CEs of the in-scope groups
that are located in the EU, regardless of the existence of a specific relationship (like a
controlling or influencing power) between one company and the relevant LTCE®*®, As a
consequence, it is correct to assume that, subject to the UTPR, may be a CE that has direct
or portfolio investments (not giving the power to exercise definite influence) in a LTCE.
Such a situation may arise within the EU, with regard to CEs (i.e. IPEs and CEs) owning
shares in EU LTCEs; but also in third-country contexts, when the subject-to-tax entities
bear the UTPR with reference to ownership interests in LTCEs located in low-tax third
countries®®’,

Following the reasoning put forward earlier, there appears to be a clear violation of the
subject-to-tax entities’ right to a free movement of capital, as long as the investments
made in certain third-country CEs (i.e. LTCEs) trigger additional taxation in the form of

the UTPR, unlike other investments in third-country CEs (i.e. non-low-taxed ones), in

838 See Recital no. 10, and Articles 1(1)(b) and 12 et seq. of the Directive where a general reference
to “constituent entities” is made. Similarly, OECD, Tax Challenges Arising from the
Digitalisation of the Economy — Commentary to the Global Anti-Base Erosion Model Rules
(Pillar Two), supra note 42, ch. 2, at sec. 43., where it is generally pointed out that “the
Constituent Entities of an MNE Group” ought to be subject to the UTPR.

839 Although from a different perspective (which involves split-ownership and third parties), some
scholars have found a possible (but justifiable) breach of the free movement of capital as a
consequence of the application of the UTPR in third-country situations (A. P. Dourado, Pillar
Two from the Perspective of the European Union, British Tax Review, supra note 141,  at sec.

3(2))-
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non-low-taxed Member States or in resident CEs®* (see specifically section 4.5. et seq.).
Thus, discrimination against investors that have invested in investees subject to an ETR
lower than 15% appears to arise and, therefore, it seems to be unlawful.

If these rules were not considered discriminatory, they indeed determine a restriction of
the free movement of capital of the subject-to-tax entities in third-country contexts,
contrary to Article 63 TFEU (see, to this effect, section 4.5.1.). In fact, such cross-border
investments would trigger the UTPR, which would discourage the subject-to-tax entities
from investing therein.

That said, no valid justifications for such discriminatory or restrictive effects determined
by the UTPR seem to apply (see, more deeply, sections 4.4.7. and 4.5.4. ), and even if -
in the unlikely scenario - some arguments were applicable, the rules would still be
disproportionate to pursue the minimum taxation (see, specifically, sections 4.4.8. and
4.5.5.). Therefore, the UTPR seems to clash with Article 63 TFEU, thus being liable to
be invalidated accordingly.

From a different viewpoint, it seems possible to maintain that the negative consequences
determined by the UTPR in the mentioned cases could be incompatible with the right to
property, as long as such tax may - de facto - deprive the taxpayers of their assets (see,
specifically, sections 4.4.6. and 4.5.3.). Also, in this regard, it is worth stressing the
following point: the Directive’s rules do not provide any allocative mechanism for the
UTPR due among the liable-to-tax entities (see Article 12 et seq. of the Directive). Hence,
the chances that a subject to the UTPR entity has to bear an amount of UTPR tax that is
higher than its income is even more evident: if there is no specific allocative rule, it could
also happen that a given CE with 100 of income has to bear 100 of UTPR. This effect
would indeed have negative consequences on the right to property of the subject-to-tax
entity (see, to this effect, sections 4.4.6. and 4.5.3.).

For this reason, the liable-to-tax entities would unlikely take the risk of bearing a
disproportionate tax burden as a consequence of an investment made in a LTCE. Thus,
they would likely disinvest in such low-taxed companies, thus preventing (to a certain

extent, see section 4.7.1.) from becoming subject to that additional taxation.

840 Especially if one assumes that the subject-to-tax entity is located in a non-low-taxed Member
State, thus not being a low-taxed company like the other resident CEs which would not trigger
any top-up tax.
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Furthermore, if one assumes that a subject-to-tax entity has already borne part of the top-
up tax in the form of the IIR, and then it has to bear a certain amount of the residual
additional taxation in the form of the UTPR, further critical consequences could arise. In
fact, the overall taxes due, especially after the levy of the UTPR, would indeed have
detrimental and negative consequences on the taxpayer’s fundamental freedom and right.
For these reasons, it appears correct to the conclusion that the UTPR is unlikely to be
compatible with primary law: the subject-to-tax entity’s freedom to invest in third-
country LTCEs will likely be hindered by such tax, which could determine further
negative consequences on the taxpayer’s possessions.

Finally, if one refers to Articles 12(2) and 13(2) of the Directive, it seems that the negative
consequences determined by the UTPR are even more relevant. In fact, such provisions
state that if some UTPR tax remains due with respect to a fiscal year, the sum should be
carried forward in the following fiscal year to the extent necessary, until the full UTPR
allocated to that Member State for that fiscal year has been fully paid.

In this regard, it seems appropriate to hold that such mechanisms will indeed determine
negative consequences on the subject-to-tax entities over time, with further detrimental
impacts on their free movement of capital and right to property.

It follows from all the above that the UTPR, collected in the hands of a CE that has direct
or portfolio investments (which do not give the power to exercise definite influence) in a
third-country LTCE, will not be compatible with the TFEU and CFR. Therefore, the
Directive as such (see, extensively, sections 4.4.5. and 4.5.3.) and the national
implementing rules will likely be invalidated by the ECJ (see, in-depth, chapter 5, at

section 5.2. et seq.).

4.7. Other residual cases of incompatibilities with primary law

concerning the IIR and UTPR
The previous analyses involved the core mechanisms of the global minimum taxation and
their compatibility with primary law. However, before addressing the conclusion of this

study, residual cases are worth mentioning, as long as they may concur, with the

previously-analysed situations, to the partial invalidation of the Directive’s rules.
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In the following parts, references to previous sections of the current study will be made
because the relevant case law, scholarly positions and arguments have already been put

forward therein.

4.7.1. UTPR and no participation at all: an impairment of right to
property

The first critical situation, concerning the Directive’s rules and their compatibility with
primary law, moves from the assumptions and conclusions reached in section 4.3. et seq.
More precisely, it has been pointed out that the UTPR applies as a back-stop rule, and it
is useful to collect the residual amount of top-up tax that could not be levied under the
IIR. It has also been stressed that the Directive’s rules concerning the UTPR provide that
all the CEs located in a Member State (or in a third country that applies the OECD GloBE
Model rules) are subject to that tax. Therefore, CEs with controlling interests (see section
4.3. et seq.) as well as with direct or portfolio investments that do not give the power to
exercise definite influence in low-taxed companies (see section 4.6. et seq.) can be subject
to the UTPR.

However, as already stressed, the Directive’s rules (see Articles 12 et seq.) do not provide
that only the companies that have ownership interests in the LTCEs can be subject to the
UTPR. They rather make a general reference to the constituent entities located in a
Member State. Hence, any CE of an in-scope group can be called to bear the UTPR.
Therefore, it appears correct to conclude that CEs with no ownership interests in the
LTCEs can be subject to the UTPR, too.

A support for the previous assumption can be found in the Directive®*!, in the OECD
GloBE Model rules and in its Commentary®*?, and also in the literature, where it has been

held that “UTPR does not rely on Ownership Interest at all. Rather, it allocates the “Top-

841 See the already-mentioned Recital no. 10, Article 1(1)(b) and Article 12 et seq. where a general
reference is made to the “constituent entities of the group” as subject to the UTPR companies.

842 See Article 2.4. et seq., where, again, general reference is made to the “constituent entities of
the group” as subjects to the UTPR.
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up Tax’, which cannot be shifted to any CE in an upper tier by way of IIR, to all remaining
CEs that are not LTCEs™%,

Hence, in light of the foregoing references and for the sake of the current investigation,
the following questions arise: are such rules compliant with the EU primary laws? If they
are not compliant, then, in light of which primary law should these rules be examined?
In order to provide an answer to the first question, one should - first of all - answer the
second one. To this end, reference must be made to the analysis carried out in chapter 3
and in the previous sections. However, it would not be sufficient, because the freedom of
establishment and the free movement of capital apply when a specific relationship
between two entities exists (namely, the power to exercise definite influence). Still, in the
case under investigation, the UTPR would apply in the absence of any relationship
between the subject-to-tax CEs and the LTCE that had triggered such additional taxation.

844 where the

In this regard, a clear example is provided by the OECD GloBE documents
following case is outlined: A Co is the UPE of the Group and is not liable to the GloBE
rules. Hence, A Co is located in Jurisdiction A, which does not apply the GloBE rules,
and it directly owns 100% of B Co, which is liable to the GloBE rules; 95% of C Co,
which is a LTCE; and 100% of D Co, which is liable to the GloBE rules, and they are
respectively located in Jurisdictions B, C and D. Assuming that the non-low-taxed and
liable to the GloBE rules B Co and D Co have no Ownership interest in the LTCE C Co,
the following results arise. Since “no Constituent Entity is required to apply a Qualified
IIR with respect to the Top-up Tax of C Co because Jurisdiction A has not implemented
the GloBE Rules and B Co and D Co do not have Ownership Interests in C Co .... the
total amount of Top-up Tax is allocated under the UTPR” in “Jurisdiction B and D34,

It follows from such OECD official example that the two CEs of the same in-scope group
will have to bear the whole amount of the top-up tax in the form of the UTPR, even if

they have no relationship (i.e. shares) with the LTCE responsible for such tax levy. As

pointed out also in the literature, the only reason behind the liability-to-tax of such CEs

83 V. Bendlinger & G. Kofler, Computation of the Effective Tax Rate and the “Top-up Tax,” in
The Global Minimum Corporate Tax, supra note 134, q at sec. 4.9.

844 See OECD, Tax Challenges Arising from the Digitalisation of the Economy — Global Anti-
Base Erosion Model Rules (Pillar Two) - Examples, supra note 158, art. 2.6.4, example 2.6.4.-1.
845 Id. art. 2.6.4., example 2.6.4.-1, at sec. 3 et seq.
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shoul be that they belong to the group, and thus they are held accountable for the taxes
due with reference to other entities of that group®*.

Given that, once it has been demonstrated that even CEs with no relationship with the
LTCEs can be subject to the UTPR, the answer to the second question is no less

847 it does not

complicated. In fact, without a nexus between the taxpayer and the LTCEs
seem possible to analyse such rules vis-a-vis Articles 49 or 63 TFEU, as long as they
apply if certain relationships exist between the relevant entities. Nevertheless, the rules at
hand appear to clash with Article 17 CFR, which is part of the EU primary law.

In such a scenario, in fact, the UTPR will eventually determine a deprivation of the
subject-to-tax CEs’ legitimate possessions: such CEs are likely to suffer a reduction of
their profits (if there are any) and to witness further negative consequences on their assets
(see, specifically, section 4.1.3.). In this regard, it is worth assuming that, in a given fiscal
year, a CE liable to the UTPR has 100 of profits and the UTPR amounts to — e.g. — 100.
In such a case, that entity’s profits would be set to zero. If UTPR were 110 or even more,
the CE would suffer a loss, with possible reductions of its assets. Then, the carry-forward
mechanism (under Articles 12(2) and 13(2) of the Directive) could further such negative
consequences, as pointed out in section 4.3.2.1.

It follows that the application of the UTPR in the mentioned circumstances is likely to

determine a de facto deprivation of the CE’s assets, contrary to Article 17 CFR3%,

846 According to A. Schnitger, Vereinbarkeit Der Vorschlige Zur Einfiihrung von GloBE-
Regelungen Mit Den Grundfreiheiten Des AEUV, Internationales Steuerrecht, supra note 353,
at sec. 5.3.

847 Critical comments related to the GloBE rules vis-a-vis a possible nexus can be found in J.
VanderWolk, The UTPR is Inconsistent with the Nexus Requirement of Tax Treaties, Kluwer
International Tax Blog (Oct. 26, 2022); F. Debelva & L. De Broe, Pillar 2: An Analysis of the IIR
and UTPR from an International Customary Law, Tax Treaty Law and European Union Law
Perspective, Intertax, 2022, supra note 59, at sec. 2 et seq.; F. Bertocchi, Profili Critici
Dell’istituto Della Soggettivita Tributaria Nel Contesto Della Direttiva Unionale in Materia Di
Global Minimum Tax: Brevi Riflessioni, in Soggettivita e situazioni tributarie, supra note 98, 9 at
sec. 3.2; S. Douma et al., The UTPR and International Law: Analysis From Three Angles, 110
Tax Notes International, supra note 157.

The milestone contribution in this regard is G. W. J. Bruins et al., Report on Double Taxation
Submitted to the Financial Committee, League of Nations, Economic and Financial Commission,
supra note 6.

848 1t is to be noted that the protection under this provision could be invoked by CEs located in
jurisdictions that have signed the CFR, as well as the ECHR. Hence, such CEs could have recourse
to such protection against the UTPR collected with regard to EU LTCEs or third-country LTCEs
with which the subject-to-tax entities have no relationship.
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The same conclusion seems relevant even if one assumes that the UTPR amounts to 1. In
fact, even if of little relevance, the CE will have to bear such tax, triggered by an event
that is unrelated. As a matter of fact, it is the LTCE, with which the CE has no relationship,
that has been subject to an ETR lower than 15% that has triggered the UTPR. The subject-
to-tax entity is not involved nor is somehow responsible for the low taxation of a CE.
Therefore, the taxpayer will have to bear the UTPR, which will indeed reduce its profits
and maybe also its possession, with reference to unrelated facts, namely the low taxation
of certain CEs with which the subject-to-tax entity has no ownership interests.

In light of the above, the UTPR appears to determine - in the mentioned circumstances -
a violation of the right to property, and - for this reason - it should be invalidated.
Moreover, such liability-to-tax seems unreasonable and against the ability-to-pay
principle®®. In fact, there is no valid justification for the application of the UTPR in the
hands of a CE that has no relationship with the LTCE. However, some Authors have
maintained that belonging to the in-scope group might be a valid reason to tax a CE with
reference to - de facto - a third-party entity®°. Still, it seems more reasonable to argue
that the LTCE should be held primarily accountable for the additional taxation that it has
triggered, or - in the worst scenario - its controlling entity should®3!.

That said, in light of the above, one should assess whether a “public interest” justification,
required by Article 17 CFR, can be invoked to prevent the annulment of the rules at hand
(see, extensively, section 4.1.5.3.). However, even if a justification could apply (which is
unlikely to happen, as already pointed out), Article 17 CFR requires that fair
compensation is due as a consequence of the suffered losses. However, the Directive does
not provide any compensation.

It follows that if one assumes that the Directive’s rules determine a deprivation of the
subject-to-tax entity’s assets and that it can be justified according to a given “public
interest”, they do not provide any fair compensation, contrary to the prescription

contained in Article 17 CFR. Therefore, at least in the mentioned cases, the rules at hand

849 See F. Bertocchi, supra note 98, 9 at sec. 3 et seq.

850 Some scholars are of this opinion, like S. Douma et al., supra note 157. More critical is A.
Schnitger, supra note 353, 9 at sec. 5.3.

81 The reasons behind such conclusions can be found in chapter 2, at section 2.6., and concern
the ability of the subject-to-tax entity to transfer such tax burden on the relevant LTCE by
exercising its controlling power over it.
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may clash with the right to property of the subject-to-tax entities, guaranteed under the
CFR.

Such violations may concern the forthcoming national implemented legislation, which
can be invalidated accordingly; as well as the Directive as such, which is likely to be

annulled by the ECJ, in line with the already-mentioned Orde van Viaamse decision.

4.7.2. Third-party minority shareholders

This study aims to analyse the compatibility of the rules at hand with the fundamental
freedoms. More precisely, the purpose is to assess whether the relevant provisions
determine unlawful effects on the in-scope groups’ companies (see the premises in section
4).

However, other cases involving third parties are worth a brief investigation. Specifically,
the relevant situation is the following: a third party owning shares (which do not give the
power to exercise definite influence) of an in-scope group’s entity which is located in the
EU and is liable to the minimum tax®*2. Such a third party, hence, is a minority
shareholder and, consequently, can benefit from the free movement of capital provision
(see further comments in chapter 3, at section 3.3.2.).

Given that, one should assess whether the third-party investment is subject to detrimental
effects. To this end, it is worth pointing out that the mentioned company could be subject
to the IIR but also to the UTPR, unlike other CEs of the same in-scope group. For this
reason, it seems possible to maintain that such third-party investor will likely suffer
negative consequences because of the minimum tax rules. In fact, the value of the shares
owned by that third party will likely be reduced over time as a consequence of top-up tax
(namely, IIR or UTPR) that the subject-to-tax entity (i.e. the investee) will have to bear
with regard to the LTCE:s.

Then, it is also necessary to consider that the CE will distribute fewer dividends (also) to
that third-party investor. In fact, if the CE were not subject to the additional tax, it would

have more income to distribute in the form of dividends. However, since it had to bear a

852 For instance, such a third party could have invested in an UPE which is subject - mainly (see
section 4.1.) - to the IIR; in an IPE, which can be subject to the IIR or UTPR (see sections 4.2.
and 4.3.); or in a CE of the in-scope group, which can be subject only to the UTPR (see previous
section).
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certain amount of additional taxation with the income earned in a given year, fewer
dividends would be distributed®>.

Hence, following the in-depth analyses carried out in the previous sections, not only could
the minimum tax rules discriminate between a third party investing in a liable and subject-
to-tax entity and a third party investing (without the power to exercise definite influence)
in a non-liable or non-subject-to-tax entity (see, specifically, section 4.4.2. et seq.); but,
if considered not discriminatory, such provisions could determine a restriction on the free
movement of capital of such investor (see, specifically, section 4.4.4. et seq.). For these
reasons and in the mentioned circumstances, the IIR and UTPR rules seem to clash with
Article 63 TFEU®,

That said, it is worth pointing out that such negative consequences could involve EU third
parties that have invested in both EU LTCEs and non-EU LTCE:s, but also non-EU third
parties that have invested in a EU subject-to-tax entities. In such circumstances, Article
63 TFEU should apply, as long as “all restrictions on the movement of capital between
Member States and between Member States and third countries shall be prohibited”.

In conclusion, it seems important to point out that these rules seem to determine
unjustifiable negative effects (see, more broadly, sections 4.4.7. and 4.5.4.) and that, in
the unlikely scenario that a valid justification applies, they still seem to act

disproportionately (see, extensively, sections 4.4.8. and 4.5.45).

853 Or there could not even be any dividends to distribute. As already pointed out, if one assumes
a subject-to-tax CE that has 100 of income in a given taxable year, and it has to bear 10, 100 or
even 110 (or more) of IIR or UTPR, then the dividends that it should distribute to that third party,
owning - for instance - 10% of the shares, would be 9 or even 0, instead of 10 (it the CE were not
subject to tax).

854 However, some Authors hold that “it seems doubtful whether this increase in the indirect tax
burden truly is a relevant restriction under article 63 TFEU, because it is levied neither on the
investors in the EU MNE group entity nor the profits distributed to them (but rather that entity’s
pretax profits), nor is the discriminatory impact obvious (as domestic and foreign investors face
the same increase in the indirect tax burden that was moreover not specifically caused by the
minority investments)” (S. Douma et al., supra note 157.).

Other scholars hold that the cohesion reasoning could be a valid justification in this context (see
A. P. Dourado, Pillar Two from the Perspective of the European Union, British Tax Review,
supra note 141, q at sec. 3(g).

1d.(see V. Bendlinger, The OECD’s Global Minimum Tax and Its Implementation in the EU,
supra note 492, ch. 6, at sec. 6.2.2.1.3.).
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For these reasons, not only could such rules impair the third parties’ free movement of
capital, but they could also affect these investors’ right to property, as long as such

investments would - in fact - be unlawfully reduced®>’.

855 The protection under this provision could be invoked only by third parties resident in
jurisdictions that have signed the CFR, as well as the ECHR. Hence, such third-party investors
could have recourse to the property’s protection against the IIR and UTPR collected in the hands
of EU or third-country subject-to-tax CEs.

As a consequence, it seems possible to refer to the arguments elaborated in section 4.4.6. et seq.,
concerning the negative effects determined by the rules at issue on certain investments.

342



CHAPTER 5

5. The issues under investigation and the possible solutions

5.1. The IIR and the UTPR: rules that clash with primary law

The purpose of this analysis was to assess whether the Directive on global minimum
taxation provides rules that are compliant with the Treaties’ fundamental freedoms. In
order to carry out this investigation, the separate entity approach was employed: although
the Directive applies with regard to certain groups of companies, only specific entities are
liable and subject to the global minimum tax. For this reason, it was decided to assess
whether the Directive’s rules clash with the subject-to-tax entities’ relevant fundamental
freedoms. Hence, in light of such modus operandi, the 1IR and the UTPR were analysed
in light of their application in the hands of the UPEs, IPEs and CEs of the in-scope groups.
In this regard, when the additional taxation was supposed to apply in the hands of entities
(namely, UPEs or IPEs) having control or definite influence over the LTCEs that have
triggered such levy, the relevant rules were investigated in light of the freedom of
establishment. When the relationship between the subject-to-tax entities and the LTCEs
did not involve such influence but concerned mere investments, then the Directive’s rules
were analysed vis-a-vis the free movement of capital, thereby comprising also third-
country situations.

Finally, it was also pointed out that there could be situations where the GloBE rules apply
in the hands of subject-to-tax entities that have no relationship with the LTCEs that have
triggered the additional taxation. In these latter cases, the relevant rules have been
investigated in light of the subject-to-tax entities’ right to property, guaranteed by the
Charter of Fundamental Rights.

In light of the above, the current investigation came to the conclusion that the non-low-
taxed subject-to-tax entities, having secondary establishments or investments in CEs
located in other Member States or third countries, would be subject to discriminatory
treatments which are able to impair their fundamental freedom of establishment or free
movement of capital, even though the taxing rules at issue apply to domestic situations.
Also, it was concluded that if the rules under investigation could not be considered non-

discriminatory, then they would still have restrictive effects against cross-border
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situations to the detriment of the subject-to-tax entities (either low-taxed or non-low-
taxed).

For all these reasons, it was held that, in certain circumstances, neither the IIR nor the
UTPR rules seemed compatible with the Treaties’ fundamental freedoms, and also with
the right to property provided by the CFR. Given that, it was concluded that both the
Directive and the national implementing rules are likely to be incompatible with Articles
49 or 63 TFEU, and Article 17 CFR, and that they should be invalidated accordingly.
Nevertheless, it has been pointed out that such taxing rules may not be invalidated on the

mentioned grounds in case a different tax were applicable, namely the QDMTT.

5.1.1. A possible but still partial solution: the QDMTT

As already explained (see chapter 2, section 2.7.), the QDMTT is a rule that Member
States can decide to implement in their domestic legislation. It triggers the application of
a top-up tax in the hands of the low-taxed resident companies of the in-scope groups (see
Article 11(1) of the Directive). Accordingly, LTJs will immediately levy a top-up tax at
the level of their resident LTCEs, thereby preventing other Member States (in which the
UPEs, IPEs or CEs are located) from applying the IIR or UTPR with regard to the first-
mentioned entities. It follows that when a given LTCE is located in a low-tax jurisdiction
(either a Member State or third country) that has implemented the QDMTT?*®, no top-up
tax would be levied in the hands of other CEs of the in-scope group.

In light of the above, one comes to the conclusion that the QDMTT could solve some of
the issues investigated in the previous chapter. More precisely, it was argued that the IIR
and the UTPR are liable to restrict the UPEs and IPEs’ freedom of establishment or free
movement of capital. In fact, when the subject-to-tax entities are non-low-taxed and have
secondary establishments or investments in LTCEs, then they would have to bear a certain
amount of top-up tax that the latter entities have triggered. However, if such LTCEs were
subject to the QDMTT in their resident jurisdictions, then UPEs or IPEs would not have
to bear any top-up tax with regard to these entities (according to Article 11(2) of the

856 Instead of applying the QDMTT, LTJs could raise their ETR above 15%, thus not being low-
tax anymore. Accordingly, the CEs therein located should not trigger any top-up tax that ought to
be levied in the hands of the other CEs of that in-scope groups.
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Directive). Therefore, the freedom of establishment or the free movement of capital of
these subject-to-tax entities would not be impaired by any higher tax burden (i.e. IR and
- if due - UTPR). Differently put, as a consequence of the application of the QDMTT
directly in the hands of the LTCEs, the UPEs and IPEs will not be dissuaded by the IIR
top-up tax and the UTPR from carrying on activities or having investments in low-tax
Member States. Therefore, the issues highlighted in the previous chapter would find a
solution.

However, the QDMTT would represent an efficient solution to the issues already
analysed if all Member States decided to implement it. In this case, in fact, the [IR and
the UTPR would not be due by the subject-to-tax entities with regard to LTCEs located
in low-tax Member States. Hence, no violation of the mentioned fundamental freedoms
should arise within the EU.

Nevertheless, if some low-tax Member States were not implementing the QDMTT, then
the previously-analysed issues would persist. In fact, some EU LTCEs would still trigger
the IIR (and - maybe - the UTPR) in the hands of the EU subject-to-tax entities, thus
unlawfully impairing the latter entities’ free movement of capital or freedom of
establishment (as well as their right to property).

Following the above, it seems correct to conclude that the adoption of the QDMTT in all
(low-tax) Member States would prevent the IIR and the UTPR from determining unlawful
effects, which are liable to hinder the subject-to-tax entities’ freedom of establishment,
free movement of capital and even right to property. In this scenario, to put it differently,
the Directive or the national implementing rules should not be invalidated as long as - de
facto - they would not determine unlawful effects (see section 5.5.1.).

Still, the latter conclusion is correct in case the ECJ were to interpret the Directive as
providing for a mandatory application of the QDMTT (see section 5.1.1.) or if all Member
States were to implement such domestic taxation. In both scenarios, as already stated,
none of the EU LTCEs would trigger the additional taxation in the form of the IIR or
UTPR. Conversely, if a few low-tax Member States adopted the QDMTT, then the
national implementing legislation of a Member State which has levied the additional
taxation with regard to the EU LTCE not subject to the QDMTT would still clash with
the Treaties’ relevant provisions. In fact, EU subject-to-tax entities would still bear the

IIR and UTPR with regard to the EU LTCEs (not subject to QDMTT or qualified
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QDMTT?), and the relevant national rules would likely cause a restriction of the resident
UPEs’ or IPEs’ freedom of establishment, free movement of capital and even right to
property (see further comments in the previous chapter).

From a different perspective, it is to be noted that if the QDMTT were applied throughout
the EU, then also the CEs, liable to the UTPR with reference to EU LTCEs with which
they have no relationship, would not suffer any unlawful negative effects (see chapter 4,
at section 4.7.1.). In fact, the LTCEs are liable to trigger the application of the UTPR in
the hands of all the CEs of the in-scope group. However, if such LTCEs were subject to
the QDMTT, then no top-up tax (in the form of the IIR and - maybe - also UTPR) would
be due by any company, including the CEs that have no relationship with those LTCEs.
Therefore, in this case, the rules at hand, contained in the Directive and in the forthcoming
national implementing legislations, would not - in fact - violate Article 17 CFR.

The same conclusion holds true for third-party investors (see chapter 4, at section 4.7.2.).
Specifically, if the CE in which they have invested were not subject to the taxes at hand,
because its LTCEs are subject to the QDMTT, then no restriction on the investors’ free
movement of capital would arise. Also, no violation of such third parties’ right to property
should occur®®®,

Given that, the QDMTT seems quite decisive in solving the issues analysed in chapter 4.
In fact, if all EU LTCEs were subject to the QDMTT, then the subject-to-tax entities
would not bear any additional taxation which is liable to impair their fundamental
freedoms and rights.

However, such a solution is partial. In fact, when it comes to third-country situations, it
is possible to maintain the following. If one assumes that within the EU there would not
be any CE that is low-taxed, or even if there were a few, they would probably be subject
to the QDMTT, then EU UPEs, IPEs and CEs would still be subject to the I[IR and UTPR
only as a consequence of their secondary establishments or investments made in LTCEs

located in third-country LTJs not applying a qualified QDMTT. Such third-country

857 See the relevant definition provided in OECD, Tax Challenges Arising from the Digitalisation
of the Economy — Global Anti-Base Erosion Model Rules (Pillar Two) - Examples, supra note
158, art. 10.1.1.

838 In this regard, it should be stressed that the right to property protection could be invoked only

by third parties resident in jurisdictions that have signed the CFR, as well as the ECHR, as pointed
out in chapter 4, at section 4.7.1. et seq.
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LTCEs, therefore, would still trigger the additional taxes that raise the already-analysed
issues (see the previous chapter).

In this context, however, one should stress that when the EU UPEs or IPEs are subject to
tax due to their third-country low-taxed secondary establishments that are not subject to
a qualified QDMTT, then the freedom of establishment provision should not be invoked
by the first-mentioned entities because such situations fall outside the territorial scope of
application of that provision, but Article 63 TFEU might be relevant (to this effect, see
chapter 3, at section 3.3.5.2.). Then, when such UPEs or IPEs are subject to the IIR and -
if necessary - the UTPR as a consequence of their direct or portfolio investments (that do
not allow to exercise any definite influence) in third-country LTCEs that are not subject
to a qualified QDMTT, then a restriction of the free movement of capital could arise, thus
allowing the subject-to-tax entities to invoke Article 63 TFEU.

From a different perspective, it should be pointed out that CEs subject to the UTPR with
reference to third-country LTCEs (not subject to a qualified QDMTT) with which they
have no connection could still invoke the protection of Article 17 CFR if they were
located in a contracting State. Similarly, third parties, located in such contracting States,
that have invested in IPEs or CEs subject to the IIR or UTPR could invoke the protection
of their right to property (see chapter 4, at section 4.7.2.).

In light of all the above, one can conclude that the QDMTT might solve most of the issues
that arose in this study and that concern intra-EU situations: if the Directive were
interpreted as providing for a mandatory application of the QDMTT, or if all Member
States were implementing such domestic tax, then no [IR and UTPR would apply in the
hands of EU liable-to-tax companies with regard EU LTCEs. Therefore, no restriction of
the relevant fundamental freedoms and rights should occur. Nevertheless, third-country
situations, where a qualified QDMTT is not applied, would still trigger the top-up tax in
the hands of EU liable-to-tax entities, thereby determining the unlawful effects analysed

in the previous chapter.

5.1.2. Cases in which the GloBE rules seem irremediably unlawful

Based on the arguments put forward in the previous section, the ultimate conclusion is

that the Directive’s rules are likely to be triggered - mostly - by third-country LTCEs. In
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fact, EU LTCEs may not be found or may be subject to the QDMTT, thus preventing the
IIR and - if necessary - the UTPR from applying in the hands of the subject-to-tax entities.
Therefore, one could conclude that the Directive’s rules tackle - de facto - almost only
cross-border and - more specifically - third-country situations. Such a statement should
not surprise or be considered irrational. In fact, it was the original intent of the OECD
GloBE Model rules, from which the EU Directive originates, to address only cross-border
situations. More specifically, one should stress that the OECD GloBE Model rules
provide that only MNEs, which involve cross-border situations, are in the scope of the
minimum tax. Then, the EU legislature widened the scope of application of the rules to
pure domestic scenarios, with the intention of preventing breaches of the fundamental
freedoms in cross—border scenarios. At the same time, the Directive (in line with the
OECD GloBE Model rules) provides for mechanisms that are able to - de facto - disapply
the top-up taxation in domestic and intra-EU scenarios, such as the QDMTT, thus leaving
the taxing rules at issue applicable - in fact - only in cross-border situations, and
specifically in third-country ones.

Differently put, the applicability of QDMTT within the EU, although it is not mandatory,
seems to confirm that the ultimate goal of the rules under investigation is to tackle only
cross-border situations or, more specifically, almost only third-country movements, as
long as domestic and EU situations might not trigger any top-up tax due to the factual
circumstances (i.e. absence of LTCEs or LTJs in the EU) or the implementation of that
domestic tax in all Member States, unlike in third-country situations. It is worth stressing
that such conclusion is (partially) shared in the literature, where it has been maintained
that, behind the GloBE rules, there is the “intention to discriminate against foreign
entities” and - more precisely - the “intention to restrict free movement to low-tax
jurisdictions™8?,

That said, based on the assumptions that intra-EU contexts will unlikely trigger any top-
up tax, the conclusion seems to be that almost only third-country situations will trigger
unlawful effects as a consequence of the IIR and UTPR. Therefore, it is necessary to

identify which situations are most likely to determine such negative effects.

859 A. P. Dourado, supra note 141, 9 at sec. 3(c). To be more precise, the Author refers to a
“subjective intention” underlying the GloBE rules, which “is not, however, sufficient to
demonstrate unequal treatment” (/d.). Still, in the previous chapter, it has been extensively argued
that the rules at hand are indeed unlawfully discriminatory and restrictive.
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To this end, it is important to stress that, as long as such cases involve third-country
situations, only third-country movements of capital would benefit from the Treaties’
protection. In fact, third-country situations involving secondary establishments (i.e. cases
regarding definite influence) would not benefit from the protection of Article 49 TFEU,
because they are outside the scope of application of that provision, and the applicability
of Article 63 TFEU in these circumstances is uncertain (in this regard, see chapter 2, at
section 3.3.5.2.). Nevertheless, all the previously-analysed situations also involving third
countries would still benefit from the right to property protection, if the relevant subjects
are located in a contracting jurisdiction.
In light of the above, hence, the following cases would likely suffer unlawful effects
analysed in the previous chapter, even if the QDMTT was applied throughout the EU,
thereby clashing with primary law®®; more specifically, in case an additional tax was
borne by:
- an EU UPE, with regard to a third-country LTCE of which it has shares, that does
not exercise definite influence over such company;
- an EU IPE, with regard to a third-country LTCE of which it has shares, that does
not have definite influence over such company;

- aEU CE with regard to a third-country LTCE of which it does not own shares®®!.

860 Also, a third-party investor that has invested in a subject-to-tax EU IPE or EU CE could suffer
unlawful effects (chapter 4, at sections 4.7.2.). One could also consider the case of an EU third-
party investor, with regard to an investment (which does not give the power to exercise definite
influence) made in a third-country subject-to-tax entity which is located in a jurisdiction applying
the ECHR; or a third-country third-party investor, located in a jurisdiction applying the ECHR,
with regard to an investment (which does not give the power to exercise definite influence) made
in a third-country subject-to-tax entity located in a jurisdiction applying the OCED GloBE. In
such cases, the right to property guaranteed by the Convention might be relevant from the
viewpoint of that investor, as long as its investees would be subject to the IIR or UTPR thus
causing an unlawful restriction of its assets.

However, it is worth stressing that the value of the investor’s investment would be reduced by a
tax (namely, [IR or UTPR) imposed in the hands of the investees by a foreign jurisdiction, not by
the investor’s jurisdiction. Therefore, as pointed out in chapter 4, at section 4.7.2., such protection
might not be effective because the investor may not suffer - in fact - any direct reduction of its
possessions.

861 1t should be pointed out that if Article 63 TFEU could apply also with regard to entities
exercising definite influence over third-country entities (in this regard, see chapter 3, at section
3.3.5.2.), then there might be further situations covered by the free movement of capital provisions
which, in intra-EU situations, would have been covered by Article 49 TFEU. In this scenario,
hence, also UPEs and IPEs with controlling interests (or definite influence) in third-country
LTCEs might benefit from the protection guaranteed by the free movement of capital provision.
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It follows that when an EU UPE bears a certain amount of IR and - if necessary - UTPR
with regard to third-country LTCEs (see chapter 4, at sections 4.5. et seq.); when an EU
IPE bears the IIR and - if due - UTPR with regard to third-country LTCEs (see chapter 4,
at sections 4.5. et seq.); when an EU CE is subject to the UTPR with regard to third-
country LTCEs (chapter 4, at sections 4.7.1.), the Directive’s provisions, as well as the
national implementing rules, are likely to clash irremediably with the free movement of
capital and, eventually, with the right to property. In other words, EU subject-to-tax
entities would likely still be subject to discriminatory (as well as restrictive) taxing rules
as a consequence of their investments made in third-country entities. For these reasons,
such laws are likely to violate the Treaties’ free movement of capital and the CFR right
to property provisions. As such, they are likely to be annulled because of their

incompatibility with the mentioned primary laws.

5.2. The role of the ECJ and national courts

Based on the previous conclusions, one should briefly assess which legal instruments are
available to the entities subject to the mentioned unlawful effects in order to prevent or
limit such detrimental consequences.

To this end, it is necessary to distinguish between the issues concerning the Directive, as
secondary law, and those referred to the national implementing legislation. In the former
situation, in fact, the Directive could be interpreted by the ECJ according to primary law
(see section 5.2.1. et seq.) or could be annulled (see section 5.2.1. et seq.); while in the
latter case, national courts might interpret the relevant provisions in accordance with EU
law (see section 5.2.3.) or could refer the case to the ECJ (see section 5.2.2.) so that it can
interpret the relevant fundamental freedom in the context of the national law or can assess
the validity of the secondary law, from which the national provision originates, vis-a-vis
the relevant primary law.

In this regard, the role played by the ECJ will be examined first, along with the available
actions and possible outcomes. In fact, the most relevant consequences for the GloBE
rules applicable within the EU could come from a Court’s decision: if the ECJ assess its
validity or provides for a specific interpretation, then all the other Member States would

be bound by it. Hence, a possible Court’s decision would have a significant impact on the
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global minimum tax applicable within the EU. Then, due to the reduced relevance of their
verdicts, the analysis will focus on the national tribunals and the role they play within the
EU.

That said, before carrying on the investigation, one should briefly stress the role of the
ECJ and the national courts, and assess how such subjects interplay. To this end, the ECJ
“shall ensure that in the interpretation and application of the Treaties the law is observed”
(Article 19(1) TEU), and it “shall, in accordance with the Treaties: (a) rule on actions
brought by a Member State, an institution or a natural or legal person; (b) give preliminary
rulings, at the request of courts or tribunals of the Member States, on the interpretation of
Union law or the validity of acts adopted by the institutions; (c) rule in other cases
provided for in the Treaties” (Article 19(3) TEU)*®?. In other words, the ECJ has “the
responsibility for ensuring the full application of Union law in the Member States and the
judicial protection that individuals derive from Union law”%%,

On the other hand, national courts must ensure and safeguard the application of EU law.
More specifically, if a dispute before such courts involves the application of EU laws,
they have to apply and enforce the latter provisions, and, when necessary, they can refer
the case to the ECJ for a preliminary ruling on the interpretation of the relevant EU law 5.
Article 19(1) TEU, in fact, clarifies that Member States, with their apparatus (namely, the
national courts), “provide remedies sufficient to ensure effective legal protection in the
fields covered by Union law”.

It follows from the above that the ECJ and national court strictly interplay and one
complements the other, with the ultimate goal of ensuring the primary application of EU
law.

That said, the following section will focus - first of all - on the role that the ECJ could
play in the current context. On the one hand, the Court could be asked to annul the
Directive on the grounds that it clashes with primary law. Then, as a consequence of a
preliminary ruling, the ECJ could attempt to interpret the global minimum tax rules in

conformity with the already-mentioned primary laws. If it was not possible, then the ECJ

82 Further comments on this provision can be found in F. Capotorti, Enciclopedia del Diritto:
Processo comunitario § at sec. 9 (Giuffre 1987); K. Lenaerts et al., EU Procedural Law, supra
note 256, pt. L.

863 K. Lenaerts et al., EU Constitutional Law, supra note 93, ch. 29, at sec. 1.

864 See Id.
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could invalidate the secondary law at issue. Afterwards, the analysis will involve the
national courts vis-a-vis the national implementing legislation and will investigate which
conclusions such tribunals could reach. As already pointed out, the rationale behind such
analysis is to assess - first of all - the most relevant and effective solutions that the ECJ
might provide to the entities subject to the unlawful rules at issue, and then to focus on
purely domestic scenarios, where a solution could still be found by a given domestic

Court, although with effects only in that jurisdiction.

5.2.1. The annulment procedure under Article 263 TFEU

In the previous chapter, it was held that the national implementing legislation would have
the same content as the Directive at issue. Therefore, it was concluded that the former
provision would be affected by (almost) the same incompatibilities with primary law as
the ones that involve the latter. In other words, all the national legislation will implement
the Directive at hand without significant variations and - consequently - the invalidation
of the latter would affect the former alike.

In this context, there might be several procedures that could bring to such a conclusion
and, with reference to directives, the main one, which may bring to an invalidation on the
grounds of their incompatibility with primary law, is the action for annulment, provided
under Article 263 TFEU. Given that, it is worth investigating whether, and how, such a
procedure could apply in the current scenario.

However, before analysing such action, a preliminary remark is necessary: the ECJ, in
the recent Boskalis NV and Transport Services NV decision®®, has clarified that the “time
limit for applying for the annulment of” the Directive on the global minimum taxation
“or of one of its provisions, in accordance with Article 263 TFEU, expired on 15 March
2023” (para. 7). Every action lodged after such date “is therefore out of time” (para. 7).
In other words, an action for the annulment of the Directive at hand that has not been filed
by 15 March 2023 “must be dismissed as manifestly inadmissible” (para. 9).

It follows that, to date, the analysis of Article 263 TFEU would appear useless from a
practical viewpoint as long as it does not seem actionable anymore. However, although

on different grounds, an action for the annulment of the Directive has been lodged before

865 ECJ, 14 July 2023, case T-144/23.
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15 March 2023 in the context of the Fugro NV v Council case®®®. Hence, for the sake of
completeness, and in light of the outcome of the case mentioned above, it still seems
relevant to investigate the mechanism and the effects that the annulment procedure could
determine.

To this end, Article 263(1) TFEU states that “the Court of Justice of the European Union
shall review the legality of legislative acts, of acts of the Council, of the Commission and
of the European Central Bank, other than recommendations and opinions, and of acts of
the European Parliament and of the European Council intended to produce legal effects
vis-a-vis third parties”. The ECJ “shall for this purpose have jurisdiction in actions
brought ... on grounds of lack of competence, infringement of an essential procedural
requirement, infringement of the Treaties or of any rule of law relating to their
application, or misuse of powers” (Article 263(2) TFEU).

In this context, “any natural or legal person may, under the conditions laid down in the
first and second paragraphs, institute proceedings against an act addressed to that person
or which is of direct and individual concern to them, and against a regulatory act which
is of direct concern to them and does not entail implementing measures” (Article 263(4)
TFEU).

Finally, as already recalled, “the proceedings provided for in this Article shall be
instituted within two months of the publication of the measure, or of its notification to the
plaintiff, or, in the absence thereof, of the day on which it came to the knowledge of the
latter, as the case may be” (Article 263 (6) TFEU).

In light of the above, it will be briefly investigated if the Directive at hand could have
been subject to Article 263 TFEU, and which entity could have initiated such a procedure
in order to prevent the relevant rules from causing unlawful violations of certain primary

law.

866 See ECJ, 15 Dec. 2023, order T-143/23. The arguments put forward by the parties are that “the
Directive infringes the general principle of equal treatment of comparable enterprises”, “that the
Directive infringes the general principle of proportionality because its effects exceed what is
necessary to achieve its purpose”, “that the application of the Directive rules to purely domestic
situations infringes the principle of proportionality”, an “infringement of the principle of
protection of legitimate expectations and legal certainty”, and “an infringement of Articles 115
and 107 TFEU”. It follows that such action did not focus on the compatibility of some rules with

a fundamental freedoms.
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To this end, it is of utmost importance to determine whether secondary law can be subject
to the procedure at hand. A confirmation can be found in the ECJ case law, where the
Court has reviewed the compatibility of directives with primary law provisions*®’. More
specifically, in the recent Nord Stream 2 AG decision®®®, the ECJ clearly maintained that
a directive can be subject to the annulment procedure and “the fact that measures
transposing that directive have been adopted or have yet to be adopted is not, in itself,
relevant since they do not call into question the direct nature of the connection between
that directive and its effects” (para. 74). It clearly follows from the above that the
Directive at hand could have been subject to the annulment procedure (by 15 March
2023).

However, many subjects could initiate such procedure, and they can be divided between
so-called privileged, semi-privileged and non-privileged private applicants®®. Following
the modus operandi of the current investigation, it seems, therefore, relevant to assess if
the entities subject to the Directive’s unlawful rules could have brought an action of
annulment before the ECJ, within the relevant time-limit, on the grounds that they might
have suffered a violation of their fundamental freedoms and rights. In this regard, Article
263(4) TFEU states that natural and legal persons can initiate such procedure in their
capacity as non-privileged private applicants. Thus, indeed the subjects mentioned in the
previous chapter (namely, UPEs, IPEs and CEs) could have initiated the annulment
procedure under Article 263 TFEU, as the ECJ has recognised in the mentioned Furgo
NV decision.

However, Article 263(4) TFEU provides that such applicants can initiate the procedure
only against “act addressed to that person or which is of direct and individual concern to

them”. In this regard, one should point out that the Directive at hand does not address

867 See, for instance, ECJ, 27 June 2000, joined cases T-172/98 and T-175/98 to T-177/98,
Salamander; ECJ, 3 Oct. 2013, case C-583/11, Inuit; the already-mentioned Orde van Viaamse
decision. For further comments and an in-depth analysis of the evolution of the ECJ case law, see
T. A. J. A. Vandamme, The Invalid Directive, supra note 494, ch. 2, at sec. 2.2; S. Peers & M.
Costa, Judicial Review of EU Acts after the Treaty of Lisbon, 8 European Constitutional Law
Review (2012); R. Szudoczky, The Sources of EU Law and Their Relationships: Lessons for the
Field of Taxation, supra note 217, ch. 6, at sec. 6.1 et seq.; P. Syrpis, The Relationship between
Primary and Secondary Law in the EU, 52 Common Market Law Review, supra note 238, 9 at
sec. 2 et seq.

88 ECJ, 12 July 2022, case C-348/20.

89 Further comments on these subjects can be found in K. Lenaerts et al., EU Procedural Law,
supra note 256, ch. 7, at sec. 77 et seq.
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specific entities or groups, but it is addressed to the Member States®’. It applies to all
groups that are in its scope of application and, for this reason, since the Directive is not
addressed to them but is an act of general application®’!, the subjects mentioned in the
previous chapter would have been able to successfully initiate the annulment procedure
only if they had proven that the derived legislation was of direct and individual concern
to them.

That said, it is necessary to assess if the Directive on global minimum tax is - in fact - of
direct and individual concern for the mentioned subjects, as required by Article 263(4)
TFEU. However, in the landmark decision Plaumann, the ECJ maintain that one should,
first of all, examine whether the impugned legislation is of individual concern®’? and then
if it is of direct concern. In fact, “if the applicant is not individually concerned by the
decision, it becomes unnecessary to enquire whether he is directly concerned” (p. 107)%73,
Although it will be argued that the subject-to-tax UPEs, IPEs and CEs are likely to be
individually concerned by the Directive, the Furgo NV decision came to a different
conclusion. Still, it should be pointed out that the issues raised in such case did not involve
the compatibility of the derived legislation at hand with the fundamental freedoms and
rights. Therefore, the Furgo NV decision does not seem perfectly applicable in this
context. Nevertheless, the ECJ has provided interesting arguments that are worth
analysing.

Specifically, the ECJ stressed that, in its capacity as a measure of general application, the
Directive “applies to objectively determined situations and produces legal effects with
regard to a category of persons envisaged in general and in the abstract” (para. 29), like
with regard to “the provisions of the contested directive ... which provide, in principle,
for the minimum effective taxation of multinational enterprise groups and large-scale
domestic groups” (para. 30). More precisely, “those provisions apply where the objective

conditions linked, in particular, to the group concerned earning an annual revenue of EUR

870 See the already-mentioned Furgo NV order, at sec. 20.

871 As the ECJ has confirmed in the Furgo NV order, at sec. 29. In this regard, the ECJ, in the
Montessori decision of 6 Nov. 2018 (joined cases C-622/16 to C-624/16), clarified that “an act is
of general application if it applies to objectively determined situations and produces legal effects
with respect to categories of persons envisaged in a general and abstract manner” (para. 29).

872 An in-depth analysis of the evolution of this concept can be found in T. A. J. A. Vandamme,
supra note 494, ch. 2, at sec. 2.2.2.3. et seq.

$3ECJ, 15 June 1963, case C-25/62. See, to this effect, also the Furgo NV decision, at para. 24 et
seq.
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750 000 000 or more and to one or more constituent entities being low-taxed are satisfied.
Secondly, those provisions have legal effects for all the parent entities and constituent
entities which satisfy those objective conditions” (para. 30).

For this reason, “it appears ... that the contested directive ... applies to all economic
operators that satisfy certain objective conditions” (para. 34) and thus “the applicant is
concerned by the contested directive only in its objective capacity as the parent entity of
a multinational enterprise group ... which it already recognises when it states, in essence,
that it fulfils the ‘objective criteria’ which define the scope of that directive” (para. 35).
In other words, “the applicant is concerned by that directive in the same way as any other
economic operator that is, actually or potentially, in an identical situation” and thus “the
applicant is not individually concerned by the contested directive” (para. 35).

For this reason, the “argument that (the applicant) comes within the scope of the contested
directive ... is not, in itself, capable of establishing that the applicant is also individually
concerned by that directive” (para. 38). Therefore, “the applicant has not shown that it
forms part of a limited class of persons” concerned by the Directive (para. 44).

Moving from this conclusion and in order to rebut it, it is necessary to stress what the ECJ
held in the Plaumann decision. More precisely, the Court maintained that a given
legislation ought to be of individual concern if it affects the applicants “by reason of
certain attributes which are peculiar to them or by reason of circumstances in which they
are differentiated from all other persons and by virtue of these factors distinguishes them
individually” (p. 107). Then, in the 7 & L decision, the ECJ has maintained that “the
possibility of determining more or less precisely the number, or even the identity, of the
persons to whom a measure applies by no means implies that it must be regarded as being
of individual concern to them as long as that measure is applied by virtue of an objective
legal or factual situation defined by it” (para. 64)%74.

Hence the potential applicants should prove that the Directive at hand is substantially
addressed to them, even if - formally - it does not®”>,

In light of the above, and based on the analyses carried out in the previous chapter, it
seems possible to conclude that the global minimum tax rules do affect the UPEs, IPEs

and CEs by reason of certain attributes which are peculiar to them, or by reason of

874 ECJ, 28 Apr. 2015, case C-456/13.
875 See K. Lenaerts et al., EU Procedural Law, supra note 256, ch. 7, at sec. 99.
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circumstances in which they are differentiated from all other persons. In fact, in their
capacity as entities of the in-scope groups having controlling, definite influence or having
invested in the LTCEs, or simply in light of the fact that they are companies of the in-
scope groups in which there are LTCEs, such persons would be subject to the IIR and - if
necessary - to the UTPR, thereby suffering possible detrimental consequences for their
fundamental freedoms and rights. It is their attributes and the circumstances in which they
are that differentiate them from the other CEs of the same in-scope group or other
companies of similar in-scope groups. To put it differently, only the first-mentioned CEs
are subject to the restrictive IIR and UTPR, unlike other entities of the same or similar in-
scope groups.

For this reason, one can argue that, as a consequence of specific factual circumstances,
their legal situation (namely, their fundamental freedoms and rights) would be affected
by the IIR and even the UTPR, unlike other companies. As the ECJ pointed out in the
Furgo NV order (see para. 44), such potential applicants indeed could have been able to
show that they form part of a limited class of persons suffering negative effects, thus
being individually concerned by the Directive.

To be more specific in this regard, one should also recall that the ECJ has maintained that
“where a contested measure affects a group of persons who were identified or identifiable
when that measure was adopted by reason of criteria specific to the members of the group,
those persons might be individually concerned by that measure inasmuch as they form

876 With reference to the cases at hand, one can hold

part of a limited class” of entities
that, already from the adoption of the Directive at hand, the potential applicants could
have been identified as individually concerned by the rules at issue by way of their status
(i.e. as a liable-to-tax ultimate entity of an in-scope group or as a liable-to-tax CE of an
in-scope group) and the factual circumstances in which they are (i.e. they have secondary
establishments in LTJs, or have invested in LCEs or are CEs of an in-scope group in
which there are LTCEs)?"".

Then, based on this conclusion, it seems possible to hold that they could have

demonstrated that the Directive would have altered their fundamental freedoms and rights

876 ECJ, 17 Sep. 2009, case C-519/07, Koninklijke FrieslandCampina NV, para. 54.
877 According to ECJ, 1 July 1965, joined cases 106 and 107/63, Toepfer v. Commission, at p. 412.
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that they had acquired prior to the adoption of such derived legislation®’®. Therefore, it
seems possible to conclude that the potential applicants could have been able to
demonstrate that they were individually concerned by the Directive, thus being able to
initiate the annulment procedure.

However, to this end, it is necessary to investigate if, pursuant to Article 263 TFEU, they
were also directly concerned by the Directive®”®, which is the other distinct and necessary
requirement®sC,

The direct concern requirement could be difficult to prove for private applicants in the
context of a directive. In fact, derived laws usually leave Member States a margin of
discretion which may allow such States to implement a given directive differently, thus
not always being possible to assess the existence of a direct concern for private parties

until the implementation of a given directive®®!.

However, in the Salamander decision, the ECJ stated that

the condition that an individual must be directly concerned by the contested Community
measure means that the measure must directly affect his legal situation and leave no
discretion to the addressees of that measure who are entrusted with the task of
implementing it, such implementation being purely automatic and resulting from the

Community rules alone without the application of other intermediate rules (para. 52)%2,

To put it differently, a directive can be of direct concern for private applicants if Member
States have no margin of discretion in the implementation phase®®*. As the ECJ put it in

the Nord Stream 2 AG decision, “the mere fact that the act being challenged must be the

subject of implementing measures, including, as regards a directive, transposing

878 To this effect, see the already-mentioned Toepfer v. Commission, at p. 411 et seq; ECJ, 27 Feb.
2014, Stichting Woonpunt and Others v. Commission, at para. 59.

879 In this regard, also in the recent Furgo NV decision (see para. 45), the ECJ has clarified that if
the applicant is not individually concerned, then there is no need to proceed with the investigation
regarding the existence of the direct concern requirement.

880 See the already-mentioned Inuit decision, at para. 76.

881 n fact, in the Salamander decision, the ECJ pointed out that a directive cannot of itself impose
obligations on an individual and may, therefore, not be relied on as such against him. In fact, even
though it requires Member States to impose obligations on economic operators, it cannot “affect
directly the legal situation of those economic operators” (para. 54).

882 See, to this effect, the Nord Stream 2 AG decision, at para. 76 et seq.

883 To this effect, see the Nord Stream 2 AG decision, at para. 105 et seq.
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measures, for the purposes of its implementation does not necessarily mean that there is
a discretion as regards the addressees of that act” (para. 96). Hence, one should assess if
Member States are able to implement a given secondary law provision differently®;
more precisely, as the ECJ put in the Nord Stream 2 AG decision, “it is with regard to
those provisions and the specific legal situation of the appellant that it must be assessed
whether, following the adoption and entry into force of the directive at issue, Directive
... leaves (Member States) discretion with a view to the implementation of those
provisions and, in particular, their application to the appellant” (para. 101). If so, then it
would be more difficult for private parties to prove the existence of a direct concern;
conversely, if Member States have no discretion on that matter, the non-privileged
applicants could prove the existence of such requirement.

In this regard, it has already been pointed out that the Directive does not leave Member
States any margin of discretion with regard to the implementation of the IIR and UTPR,
namely the taxing rules that are likely to clash with primary law (see chapter 4). For this
reason, it seems possible to conclude that the Directive at hand is liable to be of direct
concern for the relevant subjects, as long as the rules therein provided will be
implemented without modifications by the Member States®®°. Hence, UPEs, IPEs and CEs
of the in-scope groups, in the hands of which the rules under investigation are designed

886 could have been in a position to initiate the annulment procedure of the

to apply
Directive, since the IIR and UTPR rules are of direct concern®®” for such potential
applicants and their legal situations (on this matter, see the previous chapter).

Then, following Article 264 TFEU, “if the action is well founded, the Court of Justice of
the European Union shall declare the act concerned to be void. However, the Court shall,
if it considers this necessary, state which of the effects of the act which it has declared

void shall be considered as definitive”. Therefore, based on the reasons already put

884 In fact, the the Nord Stream 2 AG decision, the ECJ pointed out that it is necessary to assess
if, by reference to the substance of the act, it leaves discretion to the addressees responsible for
its implementation (see para. 95).

885 For an in-depth analysis of the evolution of the direct concern requirement in this context, see
T. A. J. A. Vandamme, The Invalid Directive, supra note 494, ch. 2, at sec. 2.2.2.

886 With reference to restrictive measures (in general terms) that impose obligations on the
applicants, as measures having an impact on legal situations of these latter entities, see ECJ, 13
March 2008, case C-125/06, Infront, at para. 48 et seq.; ECJ, 22 June 2021, case C-872/19,
Bolivarian Republic of Venezuela, at para. 67 et seq.; the already-mentioned Nord Stream 2 AG,
at para. 75 et seq.

887To this effect, see the Montessori decision, at para. 42.

359



forward in the previous chapter, it appears convincing to conclude that the ECJ could
have invalidated such Directive, or at least the relevant provisions, in light of the
violations of a few primary laws.

Nevertheless, as concluded by the ECJ in the Boskalis NV and Transport Services NV
decision, the time limit for applying for the annulment of the Directive at hand, or of one
of its provisions, expired on 15 March 2023, and every action lodged after such date is
out of time. Therefore, assuming that no other actions have been lodged by 15 March
2023, or that such an action could have been brought by a subject with no direct or
individual concern (as stated by the ECJ in the Furgo NV order), one should still assess
if the mentioned subjects can invoke other legal instruments to prevent the Directive’s
rules from violating their fundamental freedoms and rights.

In this context, Article 267 TFEU appears to be an available solution.

5.2.2. Preliminary rulings under Article 267 TFEU

From a different perspective, it is worth stressing that Article 267 TFEU provides the
fundamental rules governing the relationship between the ECJ and national courts®®3, First
of all, it states that the ECJ “shall have jurisdiction to give preliminary rulings concerning:
(a) the interpretation of the Treaties; (b) the validity and interpretation of acts of the
institutions, bodies, offices or agencies of the Union”. If “such a question is raised before
any court or tribunal of a Member State, that court or tribunal may, if it considers that a
decision on the question is necessary to enable it to give judgment, request the Court to
give a ruling thereon” (Article 267(2) TFEU).

If “such question is raised in a case pending before a court or tribunal of a Member State
against whose decisions there is no judicial remedy under national law, that court or
tribunal shall bring the matter before the Court” (Article 267(3) TFEU). In such cases,

rt®°, as well as on

then, the judgments of the ECJ would be binding on the referring cou
all other courts dealing with the same cases or similar matters®. The rationale behind

such provisions is “to ensure the utmost uniformity in the application of Community law

888 Further analysis is provided in K. Lenaerts et al., EU Procedural Law, supra note 256, ch. 3.
889 To this effect, see ECJ, 29 June 1969, case C-29/68, Milchkontor, at para. 2.

890 To this effect, see ECJ, 3 Feb. 1977, case C-52/76, at para. 24 et seq.; ECJ, 11 Dec. 2018, case
C-493/17, Weiss, at para. 19; ECJ, 4 Feb. 2021, case C-321/20, CDT, at para. 26.
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and to establish for that purpose effective cooperation between the Court of Justice and

national courts”®!. More precisely, in the Grossmania decision, the Court stressed that

in the light of the primacy principle, where it is unable to interpret national law in
compliance with the requirements of EU law, the national court which is called upon
within the exercise of its jurisdiction to apply provisions of EU law is under a duty to give
full effect to those provisions, if necessary refusing of its own motion to apply any
provision of national legislation, even if adopted subsequently, which contravenes a
provision of EU law having direct effect, and it is not necessary for that court to request
or await the prior setting aside of such provision by legislative or other constitutional

means®®?.

It follows that, as already pointed out, national courts must interpret national provisions
in compliance with EU law and, if necessary, they can refer the case to the ECJ. However,
suppose the matter is identical to a question on which the ECJ has already ruled, or the
reply to such a question may be clearly deduced from existing case law, or the answer to
the question for a preliminary ruling admits of no reasonable doubt, then the national
court might not refer the case to the ECJ, even if there is no judicial remedy against the

893 Nevertheless, if the national

decision of such tribunal; but it could rule accordingly
court refers the case to the ECJ anyway, “the Court may at any time ... decide to rule by
reasoned order” (Article 99 of the Rules of Procedure of the ECJ).

It follows from the above that it is up to the national courts to assess the need for a

preliminary reference to the ECJ, even if the parties involved have asked to refer the case,

$1'ECIJ, 22 Feb. 1990, case C-221/88, Busseni, at para. 13.

82 ECJ, 10 March 2022, case C-117/20, at para. 43.

893 On this matter, see ECJ, 6 Oct. 1982, case C-283/81, C.I.L.F.I.T., at para. 16 et seq., where the
ECJ has stressed in which circumstances the national courts may refrain from submitting the
question to it “and take upon itself the responsibility for resolving it”. In such case, in fact, the
Court concluded that “a court or tribunal against whose decisions there is no judicial remedy
under national law is required, where a question of Community law is raised before it, to comply
with its obligation to bring the matter before the Court of Justice, unless it has established that the
question raised is irrelevant or that the Community provision in question has already been
interpreted by the Court or that the correct application of Community law is so obvious as to leave
no scope for any reasonable doubt. The existence of such a possibility must be assessed in the
light of the specific characteristics of Community law, the particular difficulties to which its
interpretation gives rise and the risk of divergences in judicial decisions within the Community”
(para. 21). On this matter, see also K. Lenaerts et al., supra note 256, ch. 3, at sec. 50 et seq.
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and - thus - to evaluate whether an ECJ ruling could indeed contribute to resolving the
dispute at hand®*,

To this end, one should stress that the freedom of establishment and the free movement
of capital have direct effects (see chapter 3, at section 3.3.1.). Therefore, they can be relied
on before national courts: if a national rule is inconsistent with it, the former provision
should be disapplied by the national court®”. Hence, if one assumes that a domestic court
is dealing with the global minimum tax rules and that serious doubts with regard to the
compatibility of certain mechanisms with primary law arise (as extensively argued in the
previous chapter), that court - if necessary - could refer the case to the ECJ under Article
267 TFEU®*. More specifically, under Article 267(1)(a) TFEU, the national court could
require the ECJ to interpret the relevant fundamental freedoms vis-a-vis the national rules
implementing the global minimum tax Directive (which is the so-called preliminary
reference on the interpretation of EU law®®"); as well as, under Article 267(1)(b) TFEU,
to interpret and assess the validity of the Directive at hand in light of the primary law
provisions (which is the so-called preliminary reference on the validity of Union
acts®?$)5%,

In other words, upon request®®, the ECJ could interpret the primary law applicable in the

context of the national implementing rules or could investigate the Directive’s provisions

894 See, to this effect, ECJ, 12 Aug. 2008, case C-296/08, Santesteban Goicoechea, at para. 43 et
seq.

895 See the Grossmania decision, at para. 44.

89 That court could also be invited to refer the case to the ECJ by the subject-to-tax entities that
have brought the case before it on the grounds that they have suffered a reduction of their
fundamental freedoms.

897 See K. Lenaerts et al., supra note 256, ch. 6. In this regard, it is worth recalling that “the Court
of Justice has jurisdiction only to interpret Union law and not to apply it to the particular case in
the main proceedings. Nor can the Court give a preliminary ruling on the compatibility of national
law with Union law. However, where a national court asks whether a national provision is
compatible with a provision of Union law, the question can generally be understood - and is
reformulated to that effect by the Court - as a question of interpretation of the relevant provision
of Union law. It is then for the referring court to draw from the Court’s ruling the consequences
for the national provision in question” (K. Lenaerts et al., EU Constitutional Law, supra note 93,
ch. 29, at sec. 21.).

898 See further comments in K. Lenaerts et al., supra note 256, ch. 10.

899 As happened in the already-mentioned Weiss case. For further analysis of the relevant
differences and the way in which one action complements the other, see T. A. J. A. Vandamme,
The Invalid Directive, supra note 494, ch. 2, at sec. 2.3.2; K. Lenaerts et al., supra note 256, ch.
10, at sec. 13 et seq.

90 See K. E. Sorensen, Review of Legality of Secondary Legislation Based on Infringements of
the Rights of Free Movement, in Traditional and alternative routes to European tax integration:
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vis-a-vis the already-mentioned primary law”®!. Nevertheless, in this regard, it was
stressed that the national court should, first of all, interpret the national law in light of the

wording and the purpose of the relevant EU law”??

. More specifically, such domestic court
should interpret the implementing rules in light of the Directive at issue, aiming to find a
solution to the possible incompatibilities. However, the issues concerning the
compatibility of the national implementing law with the relevant fundamental freedoms
would hardly find any solution in the Directive, as long as the former legislation
implements the latter without significant changes (because the Directive does not allow
any). Hence, since both provisions would be almost identical, that court would unlikely
find answers in the Directive to the possible clashes with the primary law. For this reason,
once it has interpreted the national law in the light of the wording and the purpose of the
Directive, the domestic court could still find the implementing rules incompatible with
primary law.

In light of such doubts, that court should refer the case to the ECJ in order to know how

the relevant fundamental freedoms ought to be interpreted in the context of the global

minimum tax rules®®® (following Article 267(1)(a) TFEU), or - more importantly - it could

primary law, secondary law, soft law, coordination, comitology and their relationship, supra note
253, 9 at sec. 8.4.2. As already highlighted (see chapter 3, at section 3.2.1.1.), in fact, secondary
laws are presumably lawful, and, consequently, the Court only reviews their validity upon specific
requests.

%01 As already pointed out, it should be noted that the ECJ has reviewed the legality of secondary
laws vis-a-vis the primary law provisions that have been recalled in the Recitals (see the ASBL
decision, at para. 17). It follows that, since the Directive at hand had made frequent references to
primary law and the fundamental freedoms (see Recital no. 6 of the Directive), the ECJ could
indeed review the legality of such derived legislation in light of primary law, in line with the
previous chapter.

902 See ECJ, 10 Apr. 1984, case C-14/83, Von Closon and Kamann, at para. 26. See, to this effect,
K. Lenaerts et al., supra note 93, ch. 27, at sec. 29.

%03 In this regard, it has already been pointed out that, even though a national rule originates from
a given secondary legislation, the ECJ would still be allowed to “review” the legality of both
provisions in light of the fundamental freedoms, and the same should hold true in the context of
the global minimum tax. To this effect, see chapter 3, at section 3.2.1.1., concerning the primacy
of the Treaties over secondary law, even if providing for exhaustive harmonisation, and chapter
5 (see section 4.1.2.2.6. et seq.) regarding the relationship between unlawful secondary
legislations and the implementing rules vis-a-vis the fundamental freedoms.

However, of a different opinion, are G. Kofler & A. Schnitger, Does the “Initial Phase Relief”
Make the EU’s Pillar Two Directive Invalid?, Eur. Tax., supra note 555, q at sec. III(A); V.
Bendlinger, The OECD’s Global Minimum Tax and Its Implementation in the EU, supra note
492, ch. 6, at sec. 6.2.1.3. In fact, as already pointed out, they hold that as long as the EU
legislature has made use of broad discretion, and that the Directive at hand provides exhaustive
harmonisation, then national laws ought to be assessed only in light of such secondary law.
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question the compatibility of the Directive at hand vis-a-vis the relevant primary law
provisions (pursuant to Article267(1)(b) TFEU), as long as the national legislation
originates and  find its  justification in  that  secondary  rule.
However, before carrying on this investigation, it should be pointed out that if an entity
could have challenged the legality of a directive under Article 263 TFEU, later it should
not challenge such derived legislation on similar grounds following the preliminary
reference provided by Article 267(1)(b) TFEU. In fact, the time limit provided under
Article 263 TFEU should not be bypassed by a subsequent preliminary reference under
Article 267 TFEU®%. It follows that if one could have brought an action for the annulment
of the Directive at hand under Article 263 TFEU by March 15th, 2023, on the grounds of
its incompatibility with primary law (see section 5.2.1.), then, at present days, the same
subject should not be able to request a preliminary ruling on the validity of the same
derived legislation under Article 267 TFEU. In fact, it would circumvent the (expired)
time limit provided by Article 263 TFEU.

Nevertheless, the Court has clarified that when it was doubtful that an entity could have
brought an action for the annulment of a directive, then such subject can indeed request a
preliminary ruling on the validity of that act pursuant to Article 267 TFEU®%,
Additionally, the ECJ had concluded that if the applicant was not directly or individually
concerned by that secondary legislation®, thus being prevented from bringing an action
for the annulment of a directive, the preliminary ruling on the validity of such secondary
law should still be available to it.

Based on the conclusion reached by the ECJ in the already-mentioned NV order, it seems
possible that a given subject could not be found to be directly and individually concerned
by the Directive®®’. Then, it should also be pointed out that a given subject could suffer

negative consequences from the Directive’s rules only starting from a certain year after

904 See 22 Oct. 2002, case C-241/01, National Farmers Union, at para. 39.

95 See ECJ, 11 Nov. 1997, case C-408/95, at para. 28 et seq.

9% See, to this effect, the already-mentioned Furgo NV order.

907 In this regard, Advocate General Jacobs in his Opinion on the Daggendorf case (C-188/92),
delivered on 15 Sep. 1993, maintained that “it is only in situations where locus standi under
Article 173 is clear beyond doubt that the availability of a direct action under that provision should
preclude a natural or legal person from challenging indirectly a decision addressed to another
person. If that approach is adopted, there will be no complex preliminary issue of locus standi
under Article 173 for the national court to resolve. Such an approach is further commended by
the consideration that the rights of individuals should not be prejudiced as a result of uncertainty
in the law” (para. 26).
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its implementation, thus, once the time limit has expired”®®. In these cases, such subjects
should have access to the preliminary reference under Article 267(1)(b) TFEU in order to
assess the compatibility of the derived legislation with the Treaties.

Holding the opposite would deprive such a person of any instrument for reviewing the
legality of a secondary provision from which the national implementing rules originate.
In fact, once the legality of the Directive has been assessed, then the relevant fundamental
freedoms could be better interpreted in light of the national implementing rules. Suppose
the former legislation was found incompatible with the fundamental freedoms, then, in
that case, the national court should interpret the implementing rules accordingly, or the
ECIJ could interpret the fundamental freedoms as precluding the implementing legislation
from being effective (see section 5.2.2.2.); conversely, if the Directive was not found
incompatible with primary law, then the relevant fundamental freedoms could be
interpreted in light of the national implementing rules (see section 5.2.2.1.).

Therefore, it is possible to maintain that, notwithstanding Article 263 TFEU, Article 267
TFEU could still provide some solutions to the issues that arose in this study®®’. More
precisely, as the ECJ maintained in the /nuit decision, the requests for preliminary ruling
seek to ascertain the validity of a measure like the actions for annulment, and thus to
review the legality of European Union acts (see para. 95).

In this context, moving from the possible outcomes, the following sections will consider
the preliminary reference on the interpretation of EU law and the preliminary reference

on the validity of Union acts, together.

998 Assuming that it had acquired or invested in a LTCE in a given year or that a jurisdiction turned
out to be a low-tax one, thus triggering the IIR and - eventually - the UTPR to the detriment of
the subjects mentioned in the previous chapter.

09 Still, critical comments have been made with regard to the limited judicial protection that
Articles 263 and 267 TFEU provide to individuals affected by secondary law and the
implementing legislation by S. Peers & M. Costa, Judicial Review of EU Acts after the Treaty of
Lisbon, 8 European Constitutional Law Review, supra note 867, at p. 15; R. Mastroianni & A.
Pezza, Striking the Right Balance: Limits on the Right to Bring an Action Under Article 263(4)
of the Treaty on the Functioning of the European Union, 30 American University International
Law Review, 9 at sec. 4 et seq. (2015).
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5.2.2.1. If primary law does not preclude the rules at hand from being
effective
First of all, one should investigate the unlikely scenario in which the global minimum tax

rules were found to be in line with the relevant fundamental freedom (to this effect, see -
extensively - chapter 4). In such a case, as a consequence of a preliminary reference
pursuant to Article 267(1)(b) TFEU, the ECJ could conclude that the Directive at hand is
compatible with the relevant fundamental freedom; or, in light of Article 267(1)(a) TFEU,
the Court could interpret the relevant fundamental freedom as not precluding the national
implementing rules from being effective. More precisely, in the former case, the ECJ
could state that the Directive does not clash with primary law, or that it is not manifestly
erroneous (see the previous chapter); in the latter circumstance, the ECJ could maintain
that the relevant primary law does not preclude the national implementing rules from
being effective. In both circumstances, therefore, the relevant provisions would be
effective.

Following Article 267(1)(b) TFEU, the ECJ could also hold that the Directive is
incompatible with primary law. However, the Court could conclude that if the QDMTT
were a mandatory provision, then such derived legislation could still be effective because
it would not - in fact - clash with the relevant fundamental freedoms.

Similarly, considering Article 267(1)(a) TFEU, the ECJ could also interpret the
fundamental freedoms as precluding the national implementing rules from being
effective. However, the Court could further stress that a mandatory application of the
QDMTT (within the EU) would prevent the IIR and UTPR provisions from being de facto
applicable, and therefore restrictive.

In the cases mentioned above, the ECJ could find the mentioned legislation as not
violating the relevant primary law. Still, it could find the rules to be unlawful, but it could
allow them to be - formally - effective in case the QDMTT were a mandatory provision,
as long as that domestic tax would - de facto - prevent the restrictive rules (i.e. the IIR
and the UTPR) from applying. In this case, the ECJ would allow the overall provisions
to - substantially - comply with primary law, and national courts dealing with the same
matter should follow its decision.

However, there would still be cases where the QDMTT does not entirely solve the issues
at hand (see section 5.1.2.) and, in these circumstances, the ECJ would unlikely find a

solution different from the invalidation of the provisions at hand.
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5.2.2.2. If primary law precludes the rules at hand from being effective
In light of all the arguments put forward in the previous chapter, it seems unlikely that

the Directive complies with the relevant primary law or that the fundamental freedoms
allow the implementing rules to be effective. Hence, in case a domestic court has to deal
with a national rule implementing the Directive’s provisions, that tribunal is likely to
doubt the compliance of the global minimum tax with primary law, as argued in chapter
4.

In this case, the national court should, first, “adopt any measure necessary to ensure the
provisional judicial protection of the rights conferred under the European Union’s legal
order and, second, ... disapply ... that national legislative provision if that court holds it
to be contrary to EU law™°!°. Still, if necessary (and maybe upon request by a party), the
national court might refer the case to the ECJ in order to solve the doubts at hand.

In this case, the ECJ could maintain that the national legislation is lawful as long as the
secondary legislation from which it derives has not been invalidated and - therefore - is
presumed to be lawful®!!. In other words, since the Directive has not been found to clash
with the primary law, the ECJ could interpret the national implementing rules in light of
it, and therefore no issues of incompatibility with primary law would arise.

In order to avoid such a partial conclusion, the ECJ should fully assess the compliance of
the rules at hand with the relevant primary law. Therefore, pursuant to Article 267(1)(b)
TFEU®'?, the national tribunal should refer the case to the Court and ask to investigate the

legality of the Directive in light of the primary law provisions®!'; and then, pursuant to

910 ECJ, 22 June 2010, joined cases C-188/10 and C-189/10, Melki, at para. 53.

11 See, for instance, ECJ, 5 Oct. 2004, case C-475/01, Commission v. Greece, at para. 16 et seq.
On this matter it has already been extensively argued in chapter 3, at section 3.2.1.1.

12 Although sceptically, the same conclusion is reached by V. Bendlinger, The OECD’s Global
Minimum Tax and Its Implementation in the EU, supra note 492, ch. 6, at sec. 6.2.1.1.

913 Among others, also directives are in the scope of Article 267 TFEU, as the ECJ clarified in the
British American Tobacco decision, case C-491/01 of 10 Dec. 2002, at para. 33. Further
comments on this matter, can be found in T. A. J. A. Vandamme, The Invalid Directive, supra
note 494, ch. 2, at sec. 2.3. et seq.

In this regard, the ECJ has maintained that “when the claimants contested the validity of
Regulation ... before the referring court the question arose for the latter as to whether that
challenge to the regulation's validity warranted a reference to the Court for a preliminary ruling
as provided in Article 234 EC. Accordingly, the interpretation of that article which the referring
court seeks by means of the present question cannot be considered to bear no relation to the
purpose of the main action” (ECJ, 10 Jan. 2006, case C-344/04, lata and Elfaa, at para. 25).
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Article 267(1)(a) TFEU, to interpret the Treaties in the context of the national
implementing rules®'*. In such scenarios, the ECJ should - first of all - assess whether the
rules provided by the Directive are compatible with the Treaties’ fundamental freedoms,
and then, in light of such conclusions, it could provide the correct interpretation of the
relevant fundamental freedom vis-a-vis the national implementing rules.

That said, based on the conclusions reached in the previous chapter, it seems possible to
maintain that the ECJ would likely invalidate - although partially - the Directive due to
its incompatibility with the relevant primary law®!®. Then, the ECJ would likely find the
relevant primary law as preventing the national rules, which implement the Directive’s
provisions that have been annulled, to be effective’'®. Simply put, the national provisions
would not find any support in the invalidated Directive (or in some of its invalidated
provisions) anymore, and - therefore - they would likely result in unlawfully restricting
the relevant fundamental freedoms”!”.

However, in this context, one should recall the conclusions reached in section 5.1.1.,
where it was maintained that the mandatory application of the QDMTT in a given (low-
taxed) Member State, or throughout the EU, would prevent most of the violations
identified in chapter 4. In fact, such domestic taxation would prevent the IIR and the
UTPR from restricting the EU CEs’ fundamental freedoms. Hence, intra-EU situations
would not raise any issues of incompatibility with primary law. Nevertheless, it was stated
that, even if a QDMTT were applied within the EU, there would persist cases of subjects
suffering a reduction of their fundamental freedoms (see section 5.1.2.). More precisely,
third-country situations would still be subject to unlawful rules, contrary to Article 63

TFEU, and the Directive’s rules with the forthcoming national implementing legislation

914 See, similarly, the already-mentioned Weiss decision.

15 The ECJ has “exclusive jurisdiction to declare void an act of a Community institution”: “the
coherence of the system requires that where the validity of a Community act is challenged before
a national court the power to declare the act invalid must also be reserved to the Court of Justice”
(ECJ, 22 Oct. 1987, case C-314/85, Foto-Frost, at para. 17). For such conclusion in the context
of Article 267 TFEU, see K. Lenaerts et al., EU Procedural Law, supra note 256, ch. 10, at sec.
18.

16 In this regard, it has been stated that “sometimes, the Court of Justice spells out the
consequences of the declaration that an act is invalid in the national legal system, either in the
judgment ruling that it is invalid or in a subsequent judgment following a request for an
interpretation of the consequences of the declaration of invalidity” (/d. ch. 10, at sec. 20.)

17 As already pointed out in chapter 4, section 4, this conclusion is based on the assumption that
if a directive violates the fundamental freedoms, then also the national legislations that implement
it without (significant) modifications would be invalid as well.
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would still clash with Article 17 CFR even if the QDMTT were applied throughout the
EU (as pointed out in the previous chapter).

For these reasons, based on the arguments put forward in section 5.1.2., it has been
concluded that the rules at hand, applicable in intra-EU scenarios, might eventually be
compliant with primary law. At the same time, third-country situations would still
irremediably clash with primary law. Therefore, in these latter cases, the ECJ would likely
invalidate the relevant Directive’s provisions on the grounds that they clash with the
relevant primary law, and then it is likely to conclude that, for the same reason, the
fundamental freedoms prevent the relevant national implementing rules from being
effective (see, extensively, chapter 4). As long as both rules will have the same content,
they are likely to be found invalid on the same grounds.

Against this background, it seems possible to conclude that even if the annulment
procedure under Article 263 TFEU is not applicable anymore, Article 267 TFEU would
still allow the national court and the relevant subjects (i.e. UPEs, IPEs and CEs) to refer
the case to the ECJ in order to assess the compatibility of the Directive at hand with the
provisions of EU Treaties and the Charter of Fundamental Rights that relevant for them;
as well as to obtain the correct interpretation of primary law vis-a-vis the national
implementing rules.

Differently put, the global minimum tax rules, either contained in the Directive or in the
national implementing legislations, are likely to raise issues of compatibility with the
freedom of establishment and - mostly - with the free movement of capital. However, due
to the fact that, within the EU, alternative rules (such as the QDMTT) will probably apply,
it would be unlikely to find EU LTCEs, and thus the IIR and the UTPR would likely
determine negative effects mostly in third-country situations, where Article 63 TFEU is
still relevant. Also, the rules at hand would likely conflict with Article 17 CFR.
Therefore, in the already-analysed situations, the rules at hand would still clash with the
primary law and, based on the evidence previously presented, if the issues at hand were
brought before a national court, and doubts of compatibility with primary law were raised,

the ECJ would be able to provide a solution.
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5.2.3. National Courts and the interpretation of the implementing rules

Finally, it is relevant to assess the role that national courts could play in this context. In
fact, assuming that an action of annulment of the Directive has not been successfully filed
under Article 263 TFEU, and that no preliminary reference to the ECJ has been made in
light of Article 267 TFEU, then national courts could still be relevant”'®.

To this end, as already highlighted, Article 19(1) TEU requires Member States to ensure
effective legal protection, also throughout their domestic courts, in the fields covered by
Union law. In this context, it was stressed that national courts have wide discretion in
referring cases before the ECJ®?', as long as “it is solely for the national court before
which the dispute has been brought, and which must assume responsibility for the
subsequent judicial decision, to determine in the light of the particular circumstances of
the case both the need for a preliminary ruling in order to enable it to deliver judgment
and the relevance of the questions which it submits to the Court™?°,

In this context, for instance, a given national court could decide not to refer a case before

the ECJ because the matter is similar to another one that has already been decided by that

Court”’®!, or the answer can be found in its case law®?? or because

the correct application of Community law may be so obvious as to leave no scope for any
reasonable doubt as to the manner in which the question raised is to be resolved. Before
it comes to the conclusion that such is the case, the national court or tribunal must be
convinced that the matter is equally obvious to the courts of the other Member States and
to the Court of Justice. Only if those conditions are satisfied, may the national court or
tribunal refrain from submitting the question to the Court of Justice and take upon itself

the responsibility for resolving it*>>.

18 An in-depth analysis of the role of the national courts in this context is provided by K. Lenaerts
et al., supra note 256, ch. 2.

19 See, for instance, ECJ, 6 March 2018, joinded cases C-52/16 and C-113/16, SEGRO, at para.
48.

920 ECJ, 1 Aug. 2002, case C-588/20, Landkreis, at para. 30.

921 See ECJ, 27 Mach 1963, joined cases 28, 29 and 30/62, De Costa, at p. 38.

922 See the already-mentioned C.I.L.F.I.T. decision, at para. 14.

92 CIL.F.IT. decision, at para. 16. On this matter, for further comments, see K. Lenaerts et al.,
supra note 256, ch. 3, at sec. 50 et seq.
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Finally, in the Poplawski decision, the ECJ has once again stressed that

it is also in the light of the primacy principle that, where it is unable to interpret national
law in compliance with the requirements of EU law, the national court which is called
upon within the exercise of its jurisdiction to apply provisions of EU law is under a duty
to give full effect to those provisions, if necessary refusing of its own motion to apply any
conflicting provision of national legislation, even if adopted subsequently, and it is not
necessary for that court to request or await the prior setting aside of such provision by

legislative or other constitutional means (para. 58).

Therefore, “it should be pointed out that any national court, hearing a case within its
jurisdiction, has ... the obligation to disapply any provision of national law which is
contrary to a provision of EU law with direct effect in the case pending before” (para.
61).

It follows that a national court might not find it necessary to refer the case to the ECJ
under Article 267 TFEU if it can find a solution to a pending case directly in the ECJ
case-law, in a specific ruling of the Court, or if the case concerns an acte eclaire. On the
other hand, the national court might disapply the national conflicting rules in favour of
the relevant primary law, without the need to refer the case to the ECJ.

Going back to the global minimum tax rules, it seems unlikely that a national court
dealing with it will not refer the case to the ECJ, under Article 267 TFEU, especially if
requested by a party. In fact, in light of the relevance of the matter from an EU and
international perspective, it would be audacious not to refer the case to the ECJ, but to
solve the issues investigated in the previous chapter directly®?.

Then, the fact that a domestic court would deal with a national rule implementing the
Directive at hand strengthens the conclusion that a preliminary reference ought to be
made. In fact, the issues concerning the existence of a directive, which may be seen as an
“umbrella” (see chapter 3, at section 3.2.1.1.), would likely bring further uncertainty with
regard to the correct application and interpretation of the rules at hand in light of the

relevant EU law. For all these reasons, it seems unlikely that a given domestic court

924 With regard to the possible consequence of a national court's refusal to seek a preliminary
ruling, see Id. ch. 3, at sec. 52 et seq.
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dealing with the issues put forward in the previous chapter will not refer the case to the
ECJ under Article 267 TFEU.

Nevertheless, one should assume that a given court, before which is pending a case
concerning the compatibility of the implementing rules at hand with the relevant primary
law (to this effect, see previous chapter), decides not to refer the case to the ECJ but to
solve it directly. In this scenario, hence, one should - first of all - assess whether the
jurisprudence of the ECJ provides any solution to the issues raised in the previous chapter.
To answer such a question, it is necessary to recall the decisions mentioned in chapter 4,
where it was concluded that, precisely in light of the case law of the ECJ, the rules at hand
appeared to clash with the relevant primary law. Therefore, a national court dealing with
the global minimum tax rules in light of the relevant primary law should follow the
mentioned decision, thereby disapplying such national provisions that are not in line with
the Treaties (or CFR).

Furthermore, such a domestic court could also assume that the correct application of EU
law is so obvious as to leave no reasonable doubt as to the manner in which the question
is to be resolved. In other words, based on the arguments put forward in the previous
chapter, such a domestic court could conclude that the implementing provisions are
clearly in contrast with the relevant primary law provisions. Therefore, in the absence of
an alternative and conforming interpretation of the former rules, that domestic tribunal
could disapply the relevant domestic provision.

To conclude, it is worth stressing that, in case the QDMTT was implemented everywhere,
domestic courts could find the national implementing rule not to be - in fact - incompatible
with the fundamental freedoms (to this effect, see section 5.1.1.).

Also, it could be possible that, contrary to the conclusions reached in the previous chapter,
the rules at hand do not determine any unlawful effects in that specific jurisdiction, thus
being - in fact - in line with the relevant primary law.

Still, based on the conclusions reached previously, it seems unlikely that the issues
investigated in this study will not arise at least in a given Member State, and that a
preliminary reference to the ECJ will not be made. Differently put, it seems unlikely that

the rules at hand will not be found to clash with the primary law.
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5.3. Conclusion: a mechanism that is likely to clash with certain

subjects’ fundamental freedoms and rights

The purpose of this thesis was to investigate whether the Directive’s rules regulating the
global minimum tax within the EU were compatible with the Treaties’ fundamental
freedoms and with other primary laws like the Charter of Fundamental Rights (CFR). To
this end, the overall mechanism provided by the Directive (see chapter 2) and the
relationship between EU law sources were analysed, with specific regard to directives
vis-a-vis the fundamental freedoms and CFR (see chapter 3). In this regard, it was
concluded that primary law sources like the Treaties’ fundamental freedoms and the CFR
prevail over secondary legislation, which - as a consequence - ought to be in line with the
former provisions.

With reference to the Directive at hand, it was held that the rules involve - mainly -
relationships between entities. Therefore, it was concluded that such derived legislation
had to be in line with the Treaties’ freedom of establishment and the free movement of
capital.

However, assuming only situations within an in-scope group and employing the so-called
separate entity approach (to this effect, see chapter 4, at section 4), it has been possible to
identify cases in which the Directive’s rules are not compatible with the relevant primary
law. For instance, when the IIR applies in the hands of UPEs or IPEs with regard to their
secondary establishments in low-tax Member States (see, respectively, chapter 4, at
sections 4.1. et seq. and 4.2. et seq.), it was held that the top-up tax due was discriminatory
against cross-border establishments, and that it was likely to restrict the subject-to-tax
entities’ freedom of establishment. For this reason, it was concluded that the IIR was
likely to clash with Article 49 TFEU, with negative consequences for the internal market
and also negative effects on the mentioned entities” fundamental right to property. In light
of that conclusion, it was also held that the rules at hand, either contained in the Directive
or in the forthcoming national implementing legislation, were likely to clash with the
relevant primary law provisions.

Then, the UTPR was investigated in light of the freedom of establishment (see chapter 4,
at section 4.3. et seq.). More precisely, the analysis brought to the conclusion that entities
of the in-scope group having controlling interests or exercising definite influence over

LTCEs (which have triggered the additional taxation) could be subject to the UTPR.

373



Hence, such additional taxation seemed discriminatory and restrictive, to the detriment of
the subject-to-tax entities that have exercised their freedom of establishment.
Additionally, it was held that such tax was likely to clash with the subject-to-tax entities’
right to property.

Furthermore, the investigation focused on the compatibility of the IIR in light of the free
movement of capital in intra-EU (see chapter 4, at section 4.4. et seq.) and in third-country
situations (see chapter 4, at section 4.5. et seq.). Then, the UTPR was investigated from
the perspective of that free movement provision. To this end, it was assumed that a given
CE has invested in a LTCE and - therefore - it has been subject to the [IR and the UTPR,
if due. The conclusion was that the [IR and the UTPR were discriminatory and restrictive,
and therefore could have detrimental effects on the subject-to-tax entities’ free movement
of capital. Hence, it was maintained that these rules, either provided by the Directive or
by the national implementing rules, would likely not comply with the Treaties’ free
movement of capital provision, and could determine further negative consequences on
the subject-to-tax entities’ right to property (see chapter 4, at section 4.1.3. et seq.).
Finally, residual cases have been analysed, and it was concluded, on the one hand, that
when the UTPR applies in the hands of CEs with reference to LTCEs with which the
former have no relationship, such additional taxation is likely to impair the subject-to-tax
entities’ right to property (see chapter 4, at section 4.7.1.). Also, it was stressed that third-
party shareholders might suffer - indirectly - negative effects from the application of the
IIR and the UTPR in the hands of their investees, thus causing a possible - although
indirect - restriction of their right to property (see chapter 4, at section 4.7.2.).

In light of such conclusions, it has been extensively argued that a solution to the issues
arising from the Directive, as well as the national implementing rules, could be found in
the QDMTT (see section 5.1.1.). In fact, that domestic tax would prevent other
jurisdictions from levying the IIR and, if necessary, the UTPR, thereby preventing such
additional taxes from determining negative effects on the liable-to-tax entities’
fundamental freedoms and rights.

Nevertheless, it was pointed out that if the QDMTT were applied in all Member States
(by chance or as a consequence of a ruling of the ECJ), no LTCEs that are able to trigger
these additional taxations would exist in the EU anymore. Hence, no EU liable-to-tax

entities would suffer the already-mentioned unlawful effects as a consequence of intra-
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EU situations. However, third-country cases would still trigger more burdensome taxation
(see section 5.1.2.).

For these reasons, the conclusion was that, due to the possible application of the QDMTT
and the low chances that there will be EU LTCEs?’, only cross-border situations
involving third countries will - de facto - trigger the IIR and the UTPR. Differently put,
only secondary establishments and investments made in (low-tax) third countries will
trigger the additional taxes on EU liable-to-tax CEs. Therefore, assuming the perspective
of an EU subject-to-tax entity, such additional taxes would likely discourage (or even
impede) the exercise of activities in such countries or investments in companies located
therein.

In this regard, it was extensively argued that while the free movement of capital applies
in a third-country context, the freedom of establishment does not. Therefore, mainly
investments (which do not give the power to exercise definite influence) made by EU
liable-to-tax CEs in third-country LTCEs are likely to find protection from the Treaties’
provisions. More precisely, assuming the discrimination-based approach, non-low-taxed
EU CEs investing in third-country LTCEs would be able to invoke Article 63 TFEU
against the top-up tax that would be due, differently from purely internal situations or
even intra-EU circumstances (in light of the previous assumptions). Additionally,
following the restriction-based approach, every EU CEs, either low-taxed or non-low-
taxed, might be able to successfully invoke the free movement of capital’s protection
against the detrimental (i.e. restrictive) effects determined by the IIR and the UTPR as a
consequence of investments in third-country LTCEs of the same in-scope group. Hence,
in these cases, the national implementing rules and the relevant Directive’s provisions
would likely be incompatible with Article 63 TFEU (see the in-depth analysis carried out

in the previous chapter).

92 In this regard, however, see F. Hugger et al., Effective Tax Rates of MNEs: New Evidence on
Global Low-Taxed Profit, in OECD Taxation Working Papers, No. 67 (OECD Publishing 2023).
The Authors, in fact, argue that many non-LTJs contribute significantly to taxing the MNEs'
profits below 15%. Hence, they maintain that an investigation that involves only LTJs would
ignore more than half of the actual low-taxed profits, thereby altering the assessment of the real
impact of the global minimum tax rules.

Following such conclusion, therefore, one could assume that it would still be possible to find
LTCEs also within the EU. In this case, hence, the issues analysed in chapter 4 would likely be
addressed by the ECJ or national courts dealing with the compatibility of such rules with the
relevant primary law in intra-EU circumstances.
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Finally, one should also stress that the subject-to-tax CEs could find further protection
against such restrictive rules from Article 17 CFR (see chapter 4, at section 4.1.3. et seq.).
In fact, as a consequence of the levy of the IIR and UTPR, the entities subject to tax are
likely to suffer a reduction of their income, with further detrimental consequences for
their assets. Hence, such additional taxes might be found incompatible with the
fundamental right to property. However, in light of the possible application of the
QDMTT within the EU and the low chances that there will be EU LTCEs, one could
come to the conclusion that only cross-border situations involving third countries appear
- in fact - to trigger the IR and the UTPR. Therefore, subject-to-tax entities located in
jurisdictions applying the CFR would be able to invoke its Article 17 against the
detrimental effects caused by the national rules implementing the Directive on global
minimum tax or the OECD GloBE Model rules®?®.

Despite the quite convincing arguments put forward earlier as well as in the previous
chapter, where it was tried to demonstrate that the rules at hand are likely to be
incompatible with certain primary law provisions, one should still be aware of the
complexities involving the relationship between primary law, secondary law and the
implementing legislation (see chapter 3, at section 3.2. et seq.). Additionally, as already
pointed out, it should be noted that the ECJ case law on these matters seems quite fickle,
thus providing less guidance.

Nevertheless, this investigation tried to highlight the uncertainties involving the GloBE
mechanisms and has attempted to contribute to the ongoing discussion involving the
compatibility of the main GloBE mechanisms with the fundamental freedoms, arguing
that, from the subject-to-tax entities’ perspective, serious issues are likely to arise.

Since the rules at hand will apply starting from January 1st, 2024, it would be interesting
to assess - in fact - how many LTCEs will be found in the EU that will trigger the
additional taxation in the hands of EU CEs; as well as how many EU CEs will be subject
to the IR and UTPR with regard to third-country LTCEs. From these facts, hence, it will

be possible to identify if, and to what extent, the rules at issue will - in fact - clash with

926 In fact, third countries that will implement the OECD GloBE Model rules would still levy the
IIR and UTPR in the hands of the resident liable-to-tax entities with regard to non-resident
LTCEs. As such, the former companies would likely suffer a reduction of their assets with
reference to the mentioned foreign companies, as pointed out in the previous chapter. For this
reason, non-EU subject-to-tax entities located in jurisdictions that have signed the CFR, as well
as the ECHR, could invoke the protection of their right to property.
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the relevant primary law provisions, and which position national courts, as well as the
ECJ, will take in this regard. The future application of the EU global minimum tax rules

will depend on these factual circumstances, and on the possible decisions of the courts.
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